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TO  CHARLES  BUTLER,  ESQ. 

LINCOLN'S  INN. 


MY  DEAR  SIR, 

-Allow  me  to  place  under  your  patro- 
nage the  volume  now  offered  to  the  profes- 
sion. That  it  shall  be  received  favorably 
by  a  gentleman  of  your  experience  and  ex- 
tensive researcli  in  the  study  and  practice 
of  the  Laws  of  Property  ;  by  the  Editor  of 
those  AnnotQtions  on  Coke  on  Littleton  which 
have  been  so  deservedly  admired  by  the 
profession,  and  cited  with  approbation  even 
by  the  Judges ;  will  not  fail  to  ensure  it  a  fa- 
vorable reception  with  those  for  whose  use 
it  is  intended* 

That  you  approved  of  the  work  when  in  ma- 
nuscript and  in  an  imperfect  state,  was  one  of 
the  ppncipal  inducements  to  its  publication. 
At  the  same  time  I  am  fully  aware  that  I 
am  more  indebted  to  your  friendship,  &nd 
kind  partiality,  than  to  the  merit  of  the  w^ork 

for  those  very  favorable  terms  in  which  you 
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haye  been  pleased  to  express  yourself  of  ths 
performaDce. 

To  haye  merited  your  friendship  19  pne  of 
those  sources  of  satisfaction^  which  ha?  $up« 
ported  me,  when  others  have  failed;  and 
posterity  will  no  doubt  dp  ample  justice  tp 
the  liberality,  with  which  you  have  counter 
iianced  those  whoni  you  thought  likely  to  be* 
come  useful  members  pf  the  profession. 

I  cpnsicicr  myself  pnly  pne  of  mapy  wl^q 
have  been  raised  into  notice  under  the  prot 
tection  of  your  patronage  and  good  opinion;, 
and  I  shall  eyer  retain  a  grateful  ^ense  pf 
the  obligations  I  owe  you. 

I  am. 
My  Dear  Sir, 
Your  very  faithful^ 

And  obliged  SeiTant, 

RICH.  PRESWIf. 
Easter  Term,  1806. 


PREFACE. 

1  HE  greater  part  of  the  subject  oft  he  fol- 
lowing sheets  was  originally  dictated  by  the  au- 
thor to  his  pupils  in  a  series  of  lectures^  deliver^ 
fed  by  him,  and  committed  to  writing  by  tfaem# 
The  avowed  object  was  to  assist  their  stu* 
dies ;  to  direct  their  attention  to  points  merely 
practical;  and  render  their  exertions  beneficial 
to  them  as  well  as  useful  to  himself  while 
they  remained  in  his  chambers.  The  result 
more  than  fulfilled  his  expectations.  Encou- 
faged  by  the  observation  of  the  utility  of  this 
course  of  study,  he  shewed  the  MS.  while  in 
its  original  state,  to  several  of  his  professional 
friends;  to  some  who  had  greater,  and  to 
others  who  had  less  experience.  Had  the  re- 
ception they  gave  the  work  been  less  favora- 
ble than  it  was,  he  would  have  felt  no  hesita- 
tion in  offering  it  to  the  public.  He  is  truly 
sensible  of  the  :friendship  of  those  gentlemen^ 
and  of  the  honor  they  confer  on  him  by  their 
good  opinion.    Many  however  of  their  kind 
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expressions,  he  scribes  to  the  partiality  of 
friendship,  rather  than  the  merit  of  his  per- 
fprmanpef 

Such  as  the  work  is,  it  is  offered  to  the  pro^ 
fession.  In  publishing  it  the  author  has  no 
other  motive  than  to  do  good ;  to  afford  to 
others  that  assistance  for  which,  at  one  period^ 

he  would  have  been  extremely  grateful, 

The  peculiar  advantage  of  this  work,  if  i% 
has  any,  is  that  it  is  the  fruit  of  much  reflcc- 

*  * 

tion  and  extensive   experience^     It  may  be 
considered  as  the   sentiments  of  a  practical 
man,  on  a  practical  subject.    As  far  as  the 
theory  is  given,^ — the  attention  is  kept  closely  to 
those  ppints  which  are  of  ordinary  occurrence, 
and  comprise  the  more  useful  parts  of  a  law- 
yer's knowledge.    Recondite  points  are  highr 
ly  valuable  to  form  the  prqibund,  and  well- 
read  lawypf ;  but  to  the    student,   and  mere 
practical    conveyancer,    that  knowledge  is 
most  useful,  which  is  most  necessary  to  be 
gained  for  the  purposes  of  general  business, 
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Wlien  the  practice,  and  Uie  rules  by  which 
it  is  governed,  are  understood,  the  study  of 
more  abstruse  points  will  be  rendered  easy^ 
In  teaching  the. law,  as-  well  as  any  other  sci-* 
ence,  it  should  be  a  rule  to  proceed  by  in* 
sensible  steps ;  to  begui  with  that  part  which 
is  easy^and  introductory,  and  proceed  to  those 
parts  of  the  science  which  are  more  difEcult^ 

The  misfortune  of  a  person,  who,  either  as 
cleric  to  a  solicitor,  or  as  a  student  in  a  con^ 
veyancer's  chambers,  begins  to    study  the 
practice  of  conveyancing,  is,  that  he  is  taught 
by  form,  or  precedent,  rather  than  by  princi** 
pie.   He  is  made  to  copy  precedents,  without 
knowing  either  their  application,  or  those 
rules  on  which  they  are  grounded.     When  he 
begins  to  prepare  draughts,  he  is  led  to  expect 
all  his  information  from  these  fornix  ;  and 
his  knowledge  is,  in  the  end,  as  limited  as 
the  means  by  which  he  has  been  instructed^ 

One  of  the  principal  difficulties  to  be  sur*^ 
mounted,  by  a  person  so  educated^  is  to  gain 
sufficient  strength  of  mind,  and  resolution,  to 


It  PREFACE. 

free  himself  from  the  shackles  of  precedent. 
The  appreheosion  of  erring  makes  him  fear 
to  try  his  own  resources.  This  fear  (HToceedt 
horn  a  want  of  sufficient  knowledge,  to  dis* 
criminate  between  form  and  substance ;  in 
other  wordsj  between  the  formal  and  the  es* 
Initial  parts  of  a  deed,  &c.  The  next  diffi* 
culty  proceeds  from  the  want  of  ideas ;  ib 
short,  of  useful  knowledge.  Without  under* 
Standing,  from  principle,  the  object  to  be  at- 
tained, how  is  any  one  to  "accomplish  that 
object  ?  The  very  foundation  is  wanting. 
There  are  no  ideas  formed ;  and,  for  thatrea^ 
son,  none  can  be  brought  into  action.  To 
acquire  these  ideas,  extensive  reading,  and, 
to  a  certain  extent,  the  practical  knowledge 
of  business ;  in  other  words,  an  intimate  ac<* 
quaintance  with  the  provisions,  which  areal>> 
fiolutely  necessary 9  and  also  of  those  which 
are  usual,  in  transactions  of  this  sort,  are  to 
be  acquired :  and  a  collection  of  good  prece* 
dents  is  one  of  the  sources  from  which,  know- 
ledge of  the  usual  provisions  may  be  attain- 
ed. When  tlie  object  to  be  attained  is  ful- 
ly comprehended,  the  n^xt  consideratioa  is 
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the  meana  by^ which  it  is  to  be  accomplished. 
This  leads  to  the  form  of  the  assurance. 

Two  conclusions  may  be  justly  formed ; 
ist.  That  no  one  will  erer  become  a  good 
tonveyancef)  unless  he  understands  so  much 
of  the  law,  as  will  make  him  acquainted  with 
the  rules  by  which  property  and  the  mode 
of  conveying  it  are  governed;  52dly»  That 
tinless  he  makes  himself  so  far  acquainted 
with  practice^  as  to  understand  those  forms 
which  are  in  use  by  practical  men,  he  can 
never  attain  to  any  eminence.  Few  who  can 
form  correct  ideas  feel  any  difficulty  in  giv. 
ing  them  expression  by  language ;  but  thi* 
will  be  done,  with  more  or  less  precision,  and 
more  or  less  succinctly,  according  to  the 
peculiar  talents  and  habits  of  the  party.  Iq 
the  practice  of  the  conveyancer  there  is  a 
species  of  language  founded  on  decided 
cases,  or  sanctioned  by  experience,  which  is 
perfectly  understood  by  all  professional  men 
of  information :  by  them  it  is  read  with 
ease,  and  comprehended  without  a  second 
thought;  because  the  words  have  a  tech- 
nical   and     appropriate   sense^    on    which 
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good  lawyers  are,  by  the  rules  of  law,  bound 
to  agree.    This  is  the  advantage  of  a  close 
adherence  to  this  species  of  language.   A  po- 
lite scholar  would,  perhaps,  be  disgusted  with 
the  phraseology,  and  with  the  tameness  of 
the  periods.     He  would  be  led  to  make  an 
effort  to  give  the  like  ideas,  in  all  the  elegance 
of  polite  diction,  and  finished    sentences  ; 
but  would  any  lawyer  be  able  to  advise  with 
certainty,  on  the  construction  this  language 
would  receive  ?  A  departure  from  technical 
language    would,    sometimes,    allow  of   a 
twofold  construction,  in  short,  raise  a  doubt 
whether  the  words  were  to  be  read  in  one 
sense,  or  in  another.     Something  of  this  is  to 
be  discovered  in  the  wills,  or  the  contracts,  of 
some  of  the  bestscholars,and  even  of  men  who, 
as  merchants,  are  in  the  habits  of  business  ; 
and  in  acts  of  parliament  when  altered  by  any 
other  than  professional  men.   It  is  also  to  be 
found  in  the  wills  of  eminent  lawyers-  who^ 
from  their  peculiar  habits  of  business,  have 
never  turned  their  attention  to  express  legal 
forms,  in  technical  language.    The  great  art 
with  the  conveyancer,  is  to  use  no  other  Ian- 
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guage,  in  the  operative  part  of  deeds,  than 
such  as  has  a  fixed  and  definite  meaning. 
For  the  sake  of  his  reputation,  and  from  a 
sense  of  duty,  it  should  be  his  first  care,  to  use 
such  phrases  only  as  he  is  satisfied  will  receive 
the  meaning  he  ascribes  to  them,  and  attaia 
the  very  object  at  which  lie  aims.  If  the 
words  he  uses,  can  be  read  with  two  different 
applications,  he  has  injured,  instead  of  serv« 
ing  his  client:  he  has  involved  him  in  the 
chance,  at  least,  of  a  suit  at  law,  or  in  equi« 
ty,  instead  of  placing  him  in  a  state  of  repose 
and  security ;  and  perhaps  has  injured,  nay 
even  ruined,  a  man  whom  it  was  his  inteutiom 
to  have  served  and  protected. 

These  observations  are  introduced  for  the 
purpose  of  shewing  the  importance  of  an  ad- 
herence to  language  sanctioned  by  the  expe- 
riehce  of  professional  men  of  eminence. 
Nor  does  this  language  exclude  simplicity  or 
neatness.  A  well  prepared  instrument  may 
be  read,  and  admired,  by  a  man  ofsense.  At 
least,  the  better  it  i^  understood,  the  more  i| 
will  please ;  and  an  excellent  scholar  would 


in  tbe  eo(),  be  convinced  that  he  couid  iieVdf 
do  better^  for  his  ease  and  comfort,  or  the  se* 
curitj  of  his  employer,  than  condescend  to 
become  a  careful  observer  of  the  language 
of  these  forms.   His  study  should  be  to  sim« 
plify  the  terms,  as  much  as  circumstances,  and 
the  intention  will  admit    This  will  be  'most 
efiectually  accomplished,  by  rejecting  tauto^ 
logons  and  synonimous  expressions,  and  con** 
fining  himself  to  tliat  part  of  technical  lan- 
guage, which  is  essential  to  express,  or  give  le- 
gal  effect  to  t|ie  intention  of  the  parties.  The 
student  should  also  prescribe  it  to  himself  as 
a  rule,  to  adhere  to  general  forms,  and  to  the 
same  language  as  much  as  the  intention  will 
admit,  and  to  vary  the  essential  parts  as  often 
as  circumstances  require  it ;  and  to  be  care- 
ful to  express  the  essential  parts  of  the  deed 
in  language  the  most  precise  and  definite  that 
he  can  find,  pr  that  experience,   precedent,  or 
his  own  improved  judgmentshall  dictate.    As 
often  as  he  varies  from  form,  or  from  the  ex^ 
perience  of  others,  he  should  be  well  assuredt 
that  he  is  sanctioned  by  superior  authority ; 
and  that  the  variation  will  have  exactly  the  ef^ 
feet  he  wishes  to  be  ascribed  to  it. 
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Th69^  oVsi9rvatioiis  are  not  meaDt  to  tio 
down  the  student  to  be  a  mere  copjUt ;  to  deny 
htm  the  best  privilege  of  a  liberal  mind ;— *To 
think  and  act  for  himself.  They  are  intended 
onl J  as  cautions  to  youth,  anU  ajs  a  guaixi 
against  too  great  anxiety  to  give  proofs  of  ash 
piring  genius,  by  a  total  neglect  ofform,  or 
disregarding  the  practice  of  experienced  men« 
The  further  he  advances,  the  more  he  will  be 
satisfied  of  the  value  of  the  experience  derived 
from  others ;  and,  as  far  as  the  author's  obser* 
vations  have  enabled  him  to  judge,  those  gen* 
tlemen  alone  have  succeeded  who  have  pur* 
sued  this  course  of  study. 

To  distinguish  between  tlie  formal  and  esh 
aentialjmrtaofdeeds^isone  of  the  great  ob^ 
jecjtsof  the  work  now  submitted  to  the  profess 
4iion.  To  guard  the  student  against  error, and 
to  form  his  mind,  as  they  are  objects  of  the 
6rst  importance,  so  they  are  always  kept  in 
view  throughout  this  work. 

That  this  object  might  be  continually  en- 
forced, the  author  has  frequently  sacrificed 
himself  to  his  reader.    He  has  rather  subject* 


ed  himself  to  the  imputation  of  repetitioii  of 
the  same  thoughts,  in  difierent  parts  of  the 
worky  than  neglect  those  cautions,  or  that  chain 
ofthought,  or  line  of  arrangement  which  the 
immediate  context  seemed  to  require.    This 
will  be  fouAd  in  a  more  than  ordinary  degree 
in  the  chapter  on  Recoveries  and  Fines :  and  it 
is  in  those  chapters  to  be  accounted  for,  from 
the  circumstances  tliat  the  part  in  recoveries 
which  relates  to  recovery  deeds ;  and  the  part 
in  fines,  which  relates  to  the  form,  &c.  of  fines, 
and  the  deed  to  lead  or  declare  the  uses,  are 
additions  to  the  original  manuscript. 

Each  chapter  contains  a  succinct  essay  on 
the  particular  assurance  of  which  it  treats.  In 
reference  to  that  assurance  there  is  a  part 
which  is  theoreticalj  and  a  part  which  is  prao- 
tical. 

'  The  theoretical  part  is  intended  to  inculcate 
first  principles  ;  to  teach  the  student  elemental 
ty  rules ;  the  nature,  the  object,  and  the  use 
of  the  particular  assurance;  the  purposes  to 
which  it  may  be  applied,  and  the  circum- 
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tmdjsr  which  it  may  be  used,  and  the 
xiautions  to  be  observed.  The  practical  obser* 
nations  detail  the  p$trts  of  the  deeds,  &c.  with 
.  comments  on  the  fomi  of  the  assurance.  Thej 
also  distinguish  suph  parts  as  are  formal,  from 
those  which  are  essential ;  and  in  the  Appendix 
forms  are  added,  in  illustration  of  the  prac^ 
ticsil  phseryatioii?. 

Tliis  arrangement  of  the  subject  accounts 

in  some  degree  for  the  arrangement  qf  tho 
book. 

Some  may  express  theh*  surpnse  that 
the  work  commences  with  Common  JUcoverks^ 
This  happenpd  )}y  accident,  but  this  very 
accideji^t,  has  perhaps  been  productive  of 

advantage,  as  it  deterpiipe^  the  fprtQ  of  thQ 
different  cbaptjer^^ 

Sheppard,  in  his  Touchstone,  commenced 
with  fines  and  commpo  recoveiies.  This  cir« 
cumstance,  howc^ver,  had  no  influence  in  the 
f^uthor's  arrangem^ent^    fov  its  origin,  it  \s  jn« 
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idebted  to  the  circumstance*  under  which  the 
0b8ervati(>ns  were  dict9.ted. 

The  original  design  was  to  write  on  de- 
tached clauses  of  deeds,  as  collected  for  the 
use  of  pupils,  in  several  volumes,  denomina- 
ted Common  Forms,  The  clause  of  agreement 
for  suflfering  a  common  recovery,  and  the  de* 
clarationoftheuses,isthe  first  form,  in  the 
fim  of  these  volumes ;  and  this  single  circum- 
stance was  the  origin  of  the  arrangement  of 
the  work, 

After  some  progress  had  be^n  made  with 
the  observations,  the  author  felt,  that  if  he  had 
sat  down  to  write  a  systematical  treatise  oa 
conveyancing,  he  ought  to  hate  given  a  diflfe* 
rent  fonti  to  the  work,  and  treated  of  it,  id  A 
more  scientific  manner,  and  by  way  of  ele- 
mentary deduction.  Reflection  reconciled 
liim  to  the  course  he  had  adopted.  Each 
chapter,  as  it  stands,  is  a  commentary  on  the 
partrcuhr  assurance  of  which  it  treats  j  and 
the  author  considers  that  it  may  be  used  by 
Others,  as  he  intended  it  should  be  used  by 


^h  p\rp  ptiplls.    The  moment  it  is  determi^ 
ppd  to  adopt  0  particular  ^surance,  for  ex^ 
^mple^  a  lease  atid  release,  the  chapter  which 
peatu  of  thqt  assuraiice  may  b^  read  bj  the 
«tudent^  with  a  Fiew^o  understand  th^  gene* 
fal  rules  rfaspecjting  these  dee(Js,  and  t|ie  parts 
of  which  they  consist.    When  \xe  is  preparing 
|iis  draft,  he  mjay  consult  eaph  divlsiofl  of  that 
part  of  this  phapter,  which  treats  of  the  fprii^ 
pf  this  assurance^  and  thus,  at  qnce,  with'the 
assistance  of  his  precedent^  and  with  no  great 
f  xertion  pf  mind,  combipe  the  theoty  and  the 
praatice^  by  which  his  attention  is  to  be  go^ 
Tem0d«  By  pursuing  tins  same  course^  as  oRetk 
as  he  shall  find  \i  necessary,  be  will  ultH 
mate^y^  an4  aji;  no  distant  period^  render  smy 
further  recourse  to  this  ebaptjKr 


'  Bejond  the  fyfm  pf  a  d6ed»  &tp  it$  final  ob« 
ject ;  for  itistanee)  the  lease  paad  release  tnay 
be  parts  o(  an  assunince  for  ^liiferin^  ^  com? 
Hion  recpyerjj  for  cpmpleting  a  pu|:pha8ej  fpt 
(effecting  a  settlement,  ^c.  The  particnlaT 
JHeaming  most  interesting,  as  to  common  re- 
^qveries,  will  be  foun(|  under  that  chapter;  and 
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may  be  consulted  as  the  occasion  shall  require : 
and  should  the  author  be  blessed  with  life 
^ukI  healthy  and  his  labors  be  favorably  re« 
ceived  by  the  profession,  he  will  add  chapters 
which  shall  contain  the  appropriate  observa-* 
tions  QQ  purchases,  settlements,  &c.  Consi- 
derable preparation  is  made  towards  the  ac-« 
complishmeut  of  this  object, 

•  '  ■  m 

Anoth^  reason  .too  which  determined  thc> 
author  not  to  begin  from  the  more  elemental 
rjr  parts  of  conveyancing,  was,  that  he  found 
this  part  of  the  subject^  performed  in  a  very 
valuable  little  manual,  under  the  title  of 
Sh^par^s  PresidentqfPriiidents.  This  work 
10  now  out  of  print  By  way  of  tecture^  the 
3f  riter  of  these  observations,  some  time  since 
added  considerable  additions  to  it,  and  the 
present  impression  of  his  mind  is  rather  to 
publish  a  njew;  edition  of  this  little  work,  with 
the  addition  of  his  notes,  than  to  withhold 
from  the  profession  q.  book  more  valuable, 
and  more  useful^than  s^ny  he  could  substitute, 
^nd  he  will  take  an  early  opportunity  of  pulv. 
ijsUing  this  little  work,  Bnd,  by  tlmt  UieanSi 


Supply  the  deficiency  which  may  appeaur  in 
the  present  publication. « 

■ 

The  present  publication  is  intended  to  con* 
sist  of  two  volumes. 

The  volume  now  oiSered  to  the  profession 
^embraces  the  following  subjects : 

Common  Recovery,  ^ 
Kecovery  Deed, 
Fines, 

And  an  Appendix  of  Forms  of  Recovery 
Deeds. 

The  next  volume,  which,  with  the  excep- 
tion of  the  first  chapter,  is  ready  for  the  preiss, 
will  include  the  heads, 

Deeds  to  lead  and  Deeds  to  declare  the 
tJsesofFines^ 
Leases, 

Lease  and  Release, 
Appointments, 
Bargain  and  SieJe, 
Assignments  of  Choses  en  Action^ 
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Assrgnmenls  of  Terms, 

■  ■  of  attendant  Terms, 
Surrenders,  and  Merger  as  connected  with 
ihat  learning.* 

"When  the  author  shall  have  leisure  to  finish 
Another  volume,  it  will  comprise  practical 
observations  on 

Purchase  Deeds, 
Settlements, 
Wills,  &c. 

^     «• 

The  author  has  endeavored  as  well  to  form 

the  judgment  of  the  student  to  the  point  of 

title,  and  enable  him  to  give  an  opinion  on  a 

deed  already  prepared,  as  to  prepare  one  with 

skilL 

To  complete  a  regular  course  of  study,  on 
practical  subjects,  the  author  has  begun  and^ 
made  considerable  progress  with  a  treatise  on 
Abstracts  of  Title.    This  treatise  will  be  of 


1*1 


*  It  i8  more  than  probable  that  these  heads  will  require  tira 
TAlumes. 
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conaiderable  length,  and  to  finish  it,  in  a  man-i 
ner  the  subject  deserves,  will  require  great 
labor  and  research.  It  is  intended  in  this 
work,  to  shew  the  points  to  be  regarded  in 

1.  Preparing  anabstract, 

2.  Examining  it, 
$.  Arranging  it, 
4.  Advising  on  it, 

And  thus  to  detail  the  duty  of  the  solicitor  aii4 
of  the  counsel,  in  every  branch  of  the  profes- 
sion* Throughout  this  work  the  author  has 
availed  himself  of  the  result  of  all  the  practi* 
cal  information  he  has  been  able  to  collect  in 
the  course  of  twenty  years'  experience ;  and 
has  endeavored  to  teach  the  mind  those  rnode^ 
p^nd  habits  of  arrangement,  reflection,  &c,  by 
which  the  conveyancer  is  enabled  to  accom- 
plish those  objects,  which  are  beyond  thp 
^each  of  a  mind,  unacquainted  with  the  pow- 
ers of  combination,  arrangement,  clasnfica- 
tion,  &c. 

Jn  the  lawji  as  io  every  pther  study,  th^ 
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principal  end  to  be  attained,  is  to  gain  sim* 
pie  ideas ;  and  for  this  purpose  to  separate, 
and  as  occasion  requires,  again  combine 
parts  of  a  complex  idea ;  to  distinguish  care« 
fully  and  correctly ;  and  to  give  to  distinct 
objects,  the  distinct  ideas  to  which  they  are 
separately  entitled.  This  indeed  is  the  prin- 
cipal secret  of  all  science,  and  distinguishes 
tlie  great  lawyer,  from  those  who  have  read 
much  and  profited  little ;  who  have  blended 
together  ideas  totally  distinct ;  have  learned 
cases  without  understanding  their  principle; 

in  shorty  have  confused,  instead  of  informing, 
themselves* 

To  teach  the  mode  of  doing  this,  as  far  as  it 
can  be  taught,  and  as  far  as  the  author's  feeble 
powers  will  enable  him,  was  an  object  thought 
deserving  of  the  attempt; and  the  attempt 
was  made  in  a  series  of  lectures ;  and  though 
the  author  feels  how  short  he  has  fallen  of  per* 
fection,  his  endeavors  may  call  forth  the  exer- 
tions of  some  one,  more  equal  to  the  perfor- 
mance. While,  in  every  other  -science,  there 
lias  been  a  laudable  exertion  employed  in 
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simplifying  the  elements  of  science,  and  faci* 
litating  the  attainment  of  knowledge,  his  ob- 
ject has  been  to  assist  in  this  plan,  as  far  as  it 
embraces  the  subject,  which  has  employed  lus 
attention  and  occupied  nearly  all  His  time  and 
all  his  thoughts,  for  full  twenty  years. 

With  the  last  work  he  wishes  to  conclude 
his  labors;  and  if  he  shall  find  he  has  assisted 
others,tn  their  studies,he  will  feel  himself  abua*i- 
dantly  gratified,  in  having  fulfilled  those  du* 
ties  he  owes  to  the  profession,  as  a  return,  and 
grateful  tribute,  for  the  liberal  patronage  with 
which  his  humble  endeavors  have  been  re- 
warded.  Circumstances  would  have  perfect- 
ly  justified  him  in  consulting  his  ease,  rather 
than  appearing  before  the  public  again,  and 
exposing  himself  to  censure  or  critical  obser- 
vation. Writing  from  the  motive  of  doing 
good,  and  not  of  interest,  or  vanity ;  sacrifi- 
cing his  owft  best  comfort,  and  convenience 
to  a  sense  of  duty  ;  he  will  lament  to  find  that 
he  has  failed  of  his  object.  He  has  no  cxpec* 
tation  that  his  labors  are  exempt  from  errors. 
IProm  his  own  observation,  he  is  well  assured 
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few  bookfi  on  the  law,  can  be  expected  to  be 
free  from  observation,  and  still  less  from  dif« 
lerence  of  opinion,  on  practical  points.  As  far 
{15  it  has  been  in  his  power,  he  has  endeavored 
to  have  his  errors  corrected.  This  has  been 
done  rather  from  an  anxiety  not  to  mislead, 
than  from  fear  of  the  lash  of  censure*  From  the 
liberality  he  has  uniformly  experienced,  he 
is  well  assured,  that,  from  those  to  whom  he  is 
known,  he  has  nothing  severe  to  appre* 
Jiend.  They  will  pardon  the  error  in  weigh- 
ing  the  motive,  and  will  be  satisfied  that  in 
^reading  on  new  ground,  many  errors  were  to 
be  expec^d.  All  he  can  say,  is,  that  he  will 
be  the  first  to  correct  any  errors,  the  moment 
they  shall  be  detected  by  himself,  or  commu- 
nicated by  others.  His  own  justification 
will  be  in  the  frille&t  conviction,  he  has  not 
omitted  any  opportunity  of  giving  the  best 
information  in  his  power,  to  those  whom  he 

wishes  to  assist, 

> 

As  this  work  was  for  the  most  pwt  written 
without  any  previous  collection  of  authori- 
ties, and  without  any  concerted  plan,  it  musP 
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be  in  many  instances  received  as  the  opinion  of 
the  author/on  points  of  practice ;  and  not  as 
a  collection  of  texts  from  decisions  of  approv- 
ed authority.  Though  a  reference  is  fre- 
quently made  to  decided  cases,  thtese  have 
been  added  merely  to  afford  the  reader  the 
opportunity  of  consulting  some  cases  rela- 
ting to  the  point  The  great  difficulty,  in 
many  instances,  has  been  to  find  authorities 
which  could  exactly  support  theauthor^s  posi- 
tion. This  has  happened  from  the  circum« 
stance,  that  the  author  has  taken  practical 
conclusions  rather  than  the  determination 
of  the  point  of  any  partic\ilar  case  :  and,  in 
many  instances  the  observations  are  a  mere 
transcript  of  opinions  given  in  the  course  of 
practice.  From  these  observations,  the  read- 
er will  judge  with  caution,  and  give  the  dif* 
ferent  propositions  that  degree  of  credit  only 
they  shall  be  found  to  deserve  on  a  more 
extensive  research  into  the  law,  and  on  a  pe- 
rusal of  books  of  approved  authority. 
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COMVE'T^J^CIJ^G. 


CHAP.  L 


OF  COMMON  lUCOVERIES  AND  TpEIR  OPERATION, 
AND  FORM  Of  RECOVERY  DEEDS. 


I.  0/Rccov€rie$  and  their  Operation^ 

J\0  instrament  prepared  by  the  convey, 
ancer  requires  more  attentioQ^  than  this 
assurance. 

It  is  to  be  considered  principally  as  the 
assurance  by  which  tenant  in  tail  (a)  .may 
convert,  or  enlarge  his  estate  tail,  into  a  fee- 
simple  ;  or,  paore  accurately  speaking,  (as.  will 
be  afterwards  .shewn)  into  a  fee  commens^r 
rate  with  the  estate,  which,  at  the  time  of 
creating  the  iritail,  w-as  vested  in  the  person 
by  whom  the  intail  was  created,  and  thus 
bar  the  estate  tail,  and  all  remainders  and 


■     ■  H  n 


in     ' 


<d)  Pfe.  otiRecotaries,   in.    Sidcrf.50«r 
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reversions  expectant  on  that  estate ;  and  all 
conditions  and  collateral  limitations  annexed 
thereto  (b)^  et^d  charges  subsequent  to  the 
same.  When  the  donor  of,  the  estate-tail  has 
a  fee-simple  at  the  time  of  creating  the 
estate-tail,  the  recovery  of  tenant  in  tail, 
duly  fiiffered,  will  enlai^e  his  estate-tail  into 
a  fee-simple.  In  those  instances,  however, 
in  which  the  donor  of  the  estate-tail  had, 
merely  a  determinable  or  defeasible  fee,  the 
effect  of  a  recovery  by  a  tenapt  in  tail,  will, 
upon  principle,  be  merely  to  give  an  interest 
commensui^te  with  that  ownership :  for  as  a 
recovery  by  a  tenant ia fee  (c)  will  not  bar  an 
executory  devise  br"sprhiging  uSe  tinrtexed  to 
that  estate,  it  is  absurd  that  the  recovery  of 
a  tenant  in  tail,  created   out  of  this  detep- 

9  f 

minable  Tee,  should  have  the  effect  to  sivt:^ 
an  interest  which  could  not  have  been  .ac»- 
quired  by  the  donor  of  the  estate-tail.  The 
san^creasou  applies  to  an  estate  tail  derived 
out  of  a  qualified  or  defeasible  estate  in  fee.  ^ 
In  short,  the  recoveiy  cannot  produce  any 
other  ;eflfect  than  to  acq\iire  tlmt  extent  of^ 
owiiersUi^  which  belonged  to  the  donor  of 


1 »  .     • 
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Xn  feiirfOD  r.  Mcrdsoti,  1  IVfod.  108.     2  Lev.  20.  *  ' 

:     . !  Page  .9.  Haywaid,  ;^  Salk. '  570«'  Pigot  on  '&MOOtiMsy  17$. 
Driver  r.  Edgar,  Cow  p.  379. 

-Gttlttver'o.  AstSBy,  ■  'Burr.  ^9.  .  -.-      - 

(c)  Pells  o.  fir^wii,    Cxsi.  Ja.  ^;S0«.^^^Iqi.^31«^  SFearut. 
Pigot,   134i  •♦*-., 


AN0  THEIR  OPERATION.  S 

the  estate-taiL  Let  it  be  remembered,  how* 
ever,  that  though  the  owner  of  an  estate  in 
fee,  subject  to  an  executory  devise  or  spring- 
ing use,  cannot  bar  such  future  interest,  a 
recovery  by  tenant  in  tail  will  bar  an  ex^ 
ecutory  davise  or   springing    use    annexed 

■ 

to  his  estate.  Such  executory  devise  or 
springing  use  falls  within  the  terms  condition 
subsequent,  or  collateral  limitation  (d). 

In  a  thing  created  de  now,  as  a  rent^  in 
which  there  is  merely  an  estate-tail,  without 
any  remainder  over,  a  recovery  suffered  of 
the  rent  by  tenant  in  tail,  though  it  may- 
bar  the  festate-tail,  cannot  give  to  the  rent  a 
continuance  beyond  the  period  limited  by 
the  original  grant  (e).  This  point  illustrates 
and  seems  in  some  degree  to  prove  the  pro- 
position now  under  consideration. 

When,  however,  the  estate-tail  in  a  rent  is 
dmved  out  of  a  fee-simple  already  existing 
in  the  rent ;  or  the  estate-tail  is  limited  od 
its  first  creation  with  remainders  over,  the 
recovery  of  tenant  in  tail,  duly  suffered^  will 
acquire  the  whole  dominion  or  ownership  in 
Ihe  rent  to  the  extent  of  the  estate-4ail  and 
remainders  (/).  The  objection  that  there  cao^ 


((/)  Page  &Haywart>  * Wk.  670,  tiltm^r  <#€df  wpi*,  Py«* 
(f )  Chaplin  v.  Chaplin,  3  R  WUliwv  2$(9.  ^}tfi»i'^  9^4 

Litt.  298,  a.  n.  2-    --      ^  • 

(/)  Smith  r.  Jfriui^y,  .QKMFtJt-.^ttKiRi^V^ 
Weeks  r.  Peapfa,  Lutw.  121S. 
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not  be  a  remainder  of  a  thing  created  de 
now,  no  longer  prevails  {^). 

To  bar  an  estate-tail  and  remainders  and 
revbrsions^  '&c«  expectant  on  that  estate, 
is  the  general  use  of  a  recovery;  and  in  its 
operation,  as  barring  the  estates  of  persons  in 
remainder,  it  is  peculiarly  the  assurance  of 
tenant  in  tail,  and  has  this  effect  only  when 
it  is  suffered  by  the  donee  for  the  time  being 
of  that  estate. 

The  assignee  of  tenant  in  tail  is  not  qua- 
lified to  suffer  a  recovery  with  effect  {h). 
Nor  is  a  person  who  has  an  estate  to  him  and 
his  heirs,  so  long  as  anoUier  shall  have  heirs  of 
his  body  («),  for  he  has  a  determinable  fee, 
and  not  an  estate-tail. 

Nor  can  the  i^sue  in  tail  Avitli  effect  suffer 
a  common  recovery  in  the  life-time  of  the 
ancestor,  so  as  to  bar  the,  estate-tail  or  re- 
mainders, or  do  more  than  bar  themselves 
by  estoppel. 

Sometimes  this  assurance  is  used  as  a  means 
of  barring  a  title,  of  dower  (Ar),  or  aliening 
the  freehold  or  inheritance,  or  some  other  in-» 
tereJst  of  a  married  Avgman  (/)  ;  but  it  is  never. 


ig)  Smith  T.  FiifMby,  *  and  Weeks  r.  Pcacb,  already  cited. 
(^h)  2  Roll's  Abr.  394.  b.  1.  40.   Raym.  29. 
(t).  Pigot  on  Recorerief,  129.    Sid.  20^. 
(*  >2Co.7*,78.10Co.  43. 

Earc  r.  Snow,  Plow.  504, 514.  Pig;  67. 
{T)  lb.  und  lodedonr.  Northcote,  3  Atk.  430. 


AND  THElR  (5^ERAf  ION.  6 

at  teast  among  cowect  practitionersi  used  for 
these  purposes^  unless  one  of  th«  objects  of 
the  assurtince  is  to  bar  an  estate* taik  It  may  • 
also  operate  as  h  conveyance  by  a  person  who 
has  an  estate  of  inherifcmce  i  not  being  an 
estate-tail  (m):  It  may  extinguish  a  collate- 
ral interest,  as  a  rent ;  or  a  lien,  as  a  judg- 
ment ;  or  a  power,  as  a  power  of  jointur- 
ing (»),  or  of  appointment  (o),  or  of  charge- 
(p),  or  to  bring  a  writ  of  error  (q). 

In  these  particulars  it  partakes,  according 
to  tise  circumstances,  of  the  nature  and  ope- 
ration of  a  conveyance,  or  of  a-  relcfese ;  and 
sometimes  it  operates  merely  by  way  of  es- 
toppel or  conclusion  ;  and  in  these  instances 
it  must  be  considered,  as  such  conveyance, 
release,  or  estoppel,  rather  than  a  comtnon* 
recovery  requiring  the  forms  of  a  real  action  ; 
and  in  this  place  it  may  be  observed  that  the 
issue  in  tail,  or  those  in  reversion  or  re- 
mainder, not  being  parties,  are  not  bound 
by  estoppels  or  conclusions.  Tenants  in  tail- 
may  bind  themselves  by  estoppel  as  \well  as- 
the  ownera  of  other  estates.     As  recoveries  do^ 


* . 


(i»)  3  Co*  5.  Pig.  Rec.  123.  '  .    . 

Webb  tJ.  Hill,  Cro.Eliz.  21.  '    •' 

Lockycrr.  Palfreman;  Style,  3O9,  Pfg.  198.  ^     • 

(11)  Kingv.  McHing,  I  Ventr.  J225. 2  Levinz.58.  Pig.  Rcc.  It*,' 

(0)  Pcnn  V.  Peacock,  Ca.T.Talb.41. 

(p)  Duk«  of  Chamlos  prTalBot,"  2  P".  Wms.  605.  Saville  r. 
Blackctt,  1  P.  Wms.  777.    '   '  '   ' 

(j)  BariOD  V.  Lever,  Cro.  Eliz,  S8S.    MooT,*3fii>.  * 
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not  ofente  by  estoppel  againit  the  iaiuer 
or  those  iu  revjersion  or  icmaindery  a  t^ 
Qovery  sufiertd  Qf  the  land  vriH  not  bar  bA* 
mt»i\  of  a  rent  iMuiag  out  of  the  laods^  as  far 
as  the  issue  or  those  va  remainder  or  reversion 
are  interested.  But  a  recovery  suffered  of  the 
land  by  a  tenant  in  fee  or  for  life  of  a  reni^ 
would  ijmad  his  estate  extinguish  the  rent^ 
and  suffered  by  a  teaantih  tail^  will  bind  him^ 
self.  Nor  will  a  recotery  suffered  by  a  persop 
who  has  a  contingent  or  executory  interest  in 
tail,  either  under  a  contingent  ren^nder  ot 
executory  devise  (r),  bar  the  iQtail  or  remain^ 
der ;  and  yet  suffered  by  a  person  who  has  Bxt 
^cecutory  interest  i»  /w,  it  will,  by  way  of 
i:elease  or  estoppel,  bs^  his  interest;  and  this 
^toppel  will  bind  the  person  by  whom  the 
recovery  was  suffered,  though  he  had  an 
interest  in  tail. 

Wh?n  one  estate^tail  is  derived  out  of 
4noth4r  estate-tailt .  both  estatrs-tai)|  or  th^ 
light  to  both  tliese  estates,  may  centre  inf 
one  and  the  same  person ;  and  in  that  case  ^ 
pccovtry  suffeffd  by  liim>  in  which  he  shall 
be  vouched^  »nd  vouch  over,  will  bar  both 
estatesiflail  («),  and  consequently  will  confier 
an  estate  co-exteosi\  e  with  the  ownership  of 
the  person  by  whom  the  original  estate-rtail 
^TM  createdt    But  *  recotery  suffered   by 


(r)  Pigot  on  Recorenes,  133*^ 
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Idiain  whidi  lite  sbaH  be  named  tebaot^ {t)f 
and  vouch  over,  will  bar  that  estate  only  of 
which  he  is  actually  seised^  without  affecting 
the  title  under  the  original  estate-tail  Some^ 
times,  howevc^r,  the  original  estate-tail  may 
be  revived ; .  and  the  derivative  estate-tail  be 
defeated  tbixmigh  the  medium  of  the  doctrine 
of  remitter  (i^).  Under  these  circumstances 
the  title  is  to  be  considered  precisely  on  the 
footing  of  the  original  estate*tail  4  and  a  re-* 
covery  suffered,  so.  as  to  bar  that  estate-tail, 
will  enlarge  the  ownership  into  a  fee-siinple; 
admitting. the  fee-sii»ple  wasin  the  person  by 
whom  the  original  estate-tail  was  created. 
Jrom  these  observations  it  will  be  collected^ 
th^t  when  there  are  two  estates^-tail,  aod  one 
0f  them  is  derived  out  of  tiie  otlier,  aiui 
both  subsisting  in  different  persons^  the  owner 
5^f  the  •  original  estate-tail  must  be  a  pajty^  t0 
iije  recovery,  iu  order  to  g^in  the  titte  te>  th« 
Jie-nmpk;  and  to  b»r  both  estijttQs  tdil»  both 
f^^$^nts  in  tijkil  must  be  yoi\ched.  Vy'^thor  th^y 
-^j^  to  be  vouched '  jointly  or  aevjjrally  wili  b^ 
coQ^i^ered  i<n  that  division  in  wliich  thie.ne-* 
cessity  ot  ^  reicoyery  witli  ti>jbl|9  voucher 
will  be  the  subject  vl  ^^ryatiou^  r  . 
An  assurance   by  corunion   recovery  ge- 
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(i)  TaUarumU  ca$«,  1«  Ed.  IV.  U.  Pig.  pa  Rcc!  9.^  p%. 
Abr.  Tail.  32.  T.  "x  '' 

(«)  LU.  ».  659,  C60,     Cq.  UtU  3!7,  W     ^^     -  ,n  .  \\ 
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n«ra|ly  consists  of  two  parts  perfectly  dis- 
tinct :— 

•  1st.  Of  the  recovery  which  assumes  all  the 
foims  of  a  real  action ;  and  is  founded  on  the 
supposition  of  an  adverse  claim,  and 

2d.  Of  the  recovery  deed,  which  is,  in 
forQi  at  least,  partly  a  preparatory  step  to 
suffering  the  recovery,  and  partly  a  declara* 
tion  of  the  uses  of  the  recovery  when  suflfered. 
Notwithstanding  the  recovery  assumes  the 
form  of  a  real  action,  it  is  considered 
merely  as  a  common  assurance,  and  the 
courts  take  notice  of  it  as  such  (v). 

There  are  a  variety  of  cases  in  which  a 
common  recovery  is  tlie  only  assurance  which 
will  complete  the  title.  For  example,  a^ 
person  who  is  tenant  in  tail,  with  remainders 
and  reversions  over  to  dkher  persotis,  cannot,- 
by  his  own  act,  and  ipso  facto^  bar  thoisc- 
ren>ainders  and  reversions  by  a  fine,  or  by 
any  other  means  than  a  common  recovery*. 
These  interests  may  be  eventually  barred  by 
nonclaim  (e^),  ^n  a  fine  with  proclamations  r 
<M*by  the  statute  of  limitation  (j).  •  This  is 
by  force  of  certain  statutes,  not  of  the  direct 
operation  of  the*  assuraace.  - 


mm 


(v)  Felliwn's  casej  I  Co.  11,  b.    3  BU  Com.  35].  Pig.  on 
(»)  30  Ja.  I.  c:  X.  *    •  * 
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*  Also  a  tenant  in  tail  stibject  to  a  springing 
or  shifting  use,  or  conditional  limitation;  as 
anexecutory  devise;  cannot,  even  thoogh  he 
has  tbe  remainder  or  reversion  in  fee,  bar  thii 
springing  or  shifting  use  or  conditional  lilM* 
tation  by  any  other  means  than  this  assilH 
ranee:  and,  as  will  be  collected  from  a  for- 
mer observation,  tenant  in  fe6  subject  to 
an  executory  devise  or  conditional  limita-^ 
tion,  &c.  cannot,  by  a  common  recovery,  or 
by  any  other  means  proceeding  from  himself^ 
bar  such  executory  devise  or  conditional  li- 
mitation (y).  .^. 

And  wherever  tenant  in  tail  has  also  the 
immediate  remainder  or  reversion  in  fee,  6j^ 
descent^  though  prima  facie  2l  fine  would  en^ 
able  him  to  acquire  the  fee-simple  in  pos- 
session,  and  render  his  title,  unless  it  can  be  . 
impeached,  marketable  (z),  it  is  his  interest 
except  in  very  particular  circumstances^  as 
apprehension  of  death,  &c.  before  the  term^ 
to  suffer  a  common  recovery  rather  than  levy 
a  fine.  By  means  of  the  recovery  his  title 
will  depend  wholly  on  his  estate-tail,  and  tht 
remainder  or  reversion  in  fee  will  be  immia- 
terial  to  the,fiirther  deduction  of  the  title  (a), 
while  if  he  levies  a  fine,  he  wi.ll  bar  his  estate* 


(y)  Pells  V.  Browo,  Cro.  Ja.  5M. 

(jk)  Sperling  v.  Trevor,  7  Ves.  jan.  407. 

(a)  Tracts  on  Cross  Rcmaiiidors,  &c. 
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iwnable  fiie^  jaild  thid  lee  will  mtrfe  in  th# 
ItttnlMiMkor  or  rovenkm  in  fm^ifaa^ik^  and  wKk 
tli0  cbargcs  Bad  inei»Bbni<ice»  (t9  judf^ 
Biiimts^  aotiuitifi^  &C4)  i^gbcting  the  rofersion 
06  reiBainder  in  fee,  will  be  accelemted  and 
btfOomo  an  immediate  instead  of  bein^  a  ret 
VK)le  cbafge  on  the  possession*  '  $0  also  te^ 
pant  in  tail  baving  the  remainder  or  rever^ 
sion  in  fee  by  descent,  will  beix>ine  ^mme^ 
^i^telj  chaigeable  with  the  debts  of  t^9 
foiee^tor,  who  was  thf^owQ.er  of  the  remainder 
or  reversion  in  fee-simple.  Thus  these  in^ 
^fnbxances  instead  of  being  barred,  as 
l^ey  piay  be  by  a  common  recovery,  wiU 
Becoqie.  an  ai^ailable  char^. 

.  Qrif  this  subject  the  student  shoqlc)  read 
the  .ca90$  olSymondst;.  Cudmor6(6},  Kynas- 
toa  V*  Claucke  (c),.  Slielburne  v,  Biddulph  (d)^ 
apd  a^  the  ofaservi^tiocis  in  the  tracts  09 
fff08s^  reinainders  and  alienijitions  by  tenants 
in  Jiail,  with  great  attention. 

Qn  the  e£^t  of  xx>mnion  recoveries  ia 
))arring  remai^ideto,  conditions,  and  coU^te^ 
:ral  limitations,  the  c^es  of  Page  v.  Hay- 
,lteard  (tf),  Gulliver  v.  ShHckbwig  Ashby  (f), 


4ft>4Mod.l^2«    SaUu338« 

1  Shflw. 

37CL 

(c)  2  Atk.  204.., 

id)  4  S^.  R  a  51^4. 

« 

(t)^.S^.BfO,           .     . 

• 

(/)4Mm.lMS« 

• 

Driver  «  Edgar  {g)^  and  Bens^  «^  Hodite 
(/i),  shouM  be  clQ6ely  Btiidied* 

On  the  attthoriiy  and  iffttMHin^  <^  the  d«* 
termiDatiod  io  Symondfe  f^^  Cu^ntDrai  fijr* 
naston  v.  Clarke^,  Sbelbwn^  «•  Biddnlphf  it 
should  be  underst4Md  as  m  g^emndri^  to 
be  observed   in  jMractice^   that  %  -  tooant  ia 
tail,  who  is  merely  tebatit  in  tail,  or  who  fast 
the  rerersipb  or  reiniauide^  in  fee  bjr  liilscdi^ 
shoiild  suffer  a  comitaoa   TecoTeryr,    ib  pe^ 
ference  to  levyitig  a  fine ;    and  even  if  bm 
levie^s  a  fine^  8o  ad  te  guard  agaioftt  theadci* 
dent.  ,of  his  dedth,  befove  the  cottunencemeikt 
of  the  term,  the  fine  should  b^-  levied  for  th« 
declared  purpose;  of  nlakiag  a  tenant  t6  thi 
writ  of  entry;  and  to  the  in  teht  of  suffering 
^  copkUHM  recovery :  ^  tiiat  the  fine  And  <i6te-» 
i^Oii  recovery^  if  ijioe  shati  bt^  suffered^  taaf 
ibrm  part  Qf   the  #a»ne  asduraoce'  (i),   ai^ 
thus  prevent^  as^  it  \$   apprdiendod  tfa^ 
>viU  do,  the  inei^^er  of  th^  owtendip 
the  estate-^t^ili  ib  the  rcver^od  or  r( 
ju  fee  ;;  or^  ih  ottttr  wordn^  xnnUt 
wholly  depeodknl  «fr  tke^o^ntnhi 
the  estate^tail* 

And  in  some  cases,  especndly  when  there 
are  iieavy  debts,  or  there  is  the  apprehension 


i^^lWI^— "II   !■       ^H^n^fHi^w* »»pw 


(^)  Cowp,  S70, 
(ib)  1  Mud.  lOSt 

(i)  Ferrers  and  Cnrfftfl  v.  Ffrmpri  Cro.  Jft.  GI9f 
Goodrigbt  9.  Mead,  3  Burr.  1709. 
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o(  judgmbtttBy  &c*  affecting  the  re visrsion  or 
reipainder  in  fee»  Btid  a-  fine  is  to  be  levied^ 
it  will  be^a^^^utkHif  ^veH  worth  the  expencfe, 
pteviottstolesrying  t'Ke  fine^to  make  a  demise 
for  'yesM  io^he  cveatefd  in  the  name  of  a 
tDuntee^  lipcm  trust  to  attend  the  inheritance  *; 
and  to  ppotect  tlie  possession  during  the  eon* 
timianGe  of  the  ownership  under  the  estate* 
Ibil ;  for  the  term  being  supphed  partly  from 
4kB  estate-tail,  and  pardy  fVom  tlie  remainder 
«:  reversion  in  fee,  will  not  be  affected  by  the 
«tibsequent  merger,  should  it  take  place,  of 
theestate-tail ;  but  wonld  protect  the  posses* 
sion  during  the  time  of  the  estate-tail,  viz. 
till  the  failure  of  the  issue  inheritable  under 
the.  estate-tail. 

The  demise  generally,  used  to  prevent  a 
forfeiture,  in  those  cases  in  which  it  is  doubt-** 
ful  whether  the  party  is  tenant  for  life  or 
tenant  in  tail,  and  of  which  -there  is  a  form 
in  the  appendix,  would,  with  very  little  altera-* 
tioBL,  answer  this  purpose  ;•  but  it  ~  never  oc* 
csurred  to  ihe  writer. of  these  observations  to 
Temark.  that:  this  'caution  has^  fver  been 
adopted  in  practice. . .  •  ^ 
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'Observations  on  the  Operationof  Firies  as.dis^ 
tinsniished   from   Recoveries.' 
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To  elucidate  the  remarks  on  the  extensive^ 
operation  of  recoveries,  a^  distinguished  irox^ 
finesj  and  to  shew  the  application  of  these, 
remarks  to  practice^  a  few.  general  obser^ 
rations  may  be  added  in  this  place.  .  ^ 

It  is  quite  clear  that  a  tenant  in  tail,  nierp}jr 
as  such,  cannot  make  a  good  title  to  the  fee^ 
simple,  without  suffering  a  common  recoverj. 
A  fine  levied  by  him,  and  operating  as.  a 
conveyance,  will  merely  bar  the  estate-tail^ 
arfd  convert  the  same  into  a  base,  or  determin- 
able fee  (A:),  or,  if  it  operates  by  discontinu- 
ance, then  a  fee-simple  will  be  gained  :  but 
such  fee-simple  may  be  avoided  by  the  action 
of  those  in  reversion  or  remainder ;  or  they 
may  be  even  remitted  to  their  estate  by  ppe- 
ration  of  law:  but  when  a  person  who  has 
an  estate-tail,  with  an  immediate  reversion  in 
feej  levies  a  fine  with  proclamations,  the 
effect  of  the  fine  will  be  to  bar  the  egtate^taii, 
and  convert  the  same  into  a  determiqablj? 
fee,  and  this  determinable  fee  will  merge  in 


.  ■  ■      ■ ..i  .    ■  ,  : ■  I  ' 

(It)  MmImH  r.  Churlce^  2  Lord  H$ymJ  Ws.  ^ 

Saf  mour'f  oise,  10  Co.  05^ 

-"  Dor  0.  Whitehead,    5  "Burr.  7X)4. ' 

Doe  9.  RWers^  7  Teem  Rej>.  S?*6. 
Doe  9.  Wichelo,  S  f  erm  Rep.  211. 
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Ae  fbe-dmple.  The  consequences  aire,  Itstf 
tfuit  the  title  dcpepds  partly  under  t^e  own-* 
ership  of  the  est^e^tail,  and  partly  under 
the  ownership  of  the  reversion  in  fee  ;  ^dly, 
the  reversion ,  having  becoiQe  an  estate  .in 
possession,  tho  possession  is  immediately^ 
i^argeable  with  pll  incumbrances  which  af- 
fected the  reversion  or  remainder  in  fee- 
For  this  reaspn  it  is  considered  a^  rule  of  prac- 
tice, by  all  sound  lawyers,  tliat  a  tenant  in 
tail  with  reVersii^n  or  remainder  in  fee  by 
descent,  should  suffer  a  comnion  recovery 
instead  of  levying  a  fine*  And  it  certain]}  is 
fbe  interest  of  every  seller  who  has  a  title  thus 
dbrcumstqnced,  to  suffer  a  common  recovery, 
rather  thap  rejy  on  tlie  operation  of  a  fine. 
It  is  ako  the  interest  of  the  purchaser,  that  a 
Corpmon  recovery  should  be  suffered,  so  Uiat 
the  evidence  of  the  title  may  depend  wholly 
<m  the  ownership  u/jdertlie  estate-tail,  instead 
of  being  deduced,  as  it  otherwise  must  be, 
fts  well  under  th<?  ownership  of  the  reversion 
in  fee,  as  of  the  estatertail.  It  is,  however, 
now  settled  by  the  case  of  Sperlipg  v.  Tre- 
vor (l)^  that  al  title  derived  .by  means  pf  a 
fine  levied  by  tenant;  in  tail,  wit;h  the  reversion 
in  fee  by  descent,  is,  prima  facky  good ;  and 
a  purchaser  ^anuet  object  to  it^  for  inrant  of 
a  commpj^  rgcpy^ry?;.  \if)^  .h%  «an,  s^^^w  that 
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the  rev^ion  in  fee  has  beejp  alienee)  or  in- 
cumbelrfed.  However,  though 'this  shall  not 
be  shewn,  he  has  a  clear  right  to  have  a 
rccd^^try' «tilfertid  aft  'his  ^tfwa  eo^hee.  \le 
has  also  a  right,  unless  -n,  reeoveiy  4hdi  ^bt 
sttfTered,  to  h«fethe  title  deduefiid'^om^taoli 
liibeessive  outlier,  #horfor^tftie  1inift4)eci^inai 
been  seised  of  <he  rerersiofi  in  ^iee ;  lAd^far 
this  ^tiurpose  to  call  for  an '«(bMrMt  ofitbe 
Ifilbf  df  sttch^f  thenfi  asliat^teft^ilk^iill^Ml^ 
ittg  H^  ^MiSitesj  and  ^fer  presim^tcfi^*  «m{- 
dence  of  the  intestacy  (as  letters  of  ad^iiitt^ 
<irtiff<ia'  orthe/Hfee)  of  such  of  ^em  Wmre 
^^e^46i)aVe^iediQtesta.te;and  to'^saAitfy 
*a  pitrdiaser'  dh  these  points  wiUr  ftequetltly 
^le'attendcfd'wHk  nmre  delay,  ^and  in  gefteMfl 
"irtiii  ttioretexpence'than  acotnmon  reCo^wy^; 
'^d'ibr  tiiis  reason,  indepemAeM  of  ^oliriiu 
"Wiittlges  -wMti)^  i!i'f«feren€^  43o&e  co'T^aatftft 
warranting  the  title,  arise  to  Ibe^sdSerVkiMai 
^^kitMe^yi  lit  -^tidom^  indeed  iV€tfy  </  rarely 
''iichiibng.gfeiitfleDien  6f^m)y  exf>erieitoe,>'iftiippeM 
ihlit  'a' MUtf  ^ Htdvisefd  t0>re#ite6' « i^ebvei^^, 
aBdj)lace  the  title  on  the  operation  of  a  &i6 ; 
and  in  many  cases,  and  indeed  in  all  cases 
of  considerable  .^cop^r^y^  ai  jqaoov)3ry  /  is  at- 
tended  with  less  exiienee  "thflfnfMBl^ne. 
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■    General  Observations  continued. 

In  this  place,  also,  it  may  be  observed,  that 
#  tenant  in  tail  cannot,  bj  his  common  re- 
coyerjTi  Or  by  any  other  means,  bar  leases, 
cfattrges^  &c.  which  are  incumbrances  on  his 
-estate-t^K  All  charges  affecting  him  as  tenant 
in  tail  wUl  affect  hb  ownership  under  the  fee 
squired  from  the  estate-tail  (m),  nor  can  he 
hn  any  estate  or  interest  prior  to  his  estate- 
4ail;  {n). 

JBut  the  tenant  of  a  remote  estate*tail  may^ 
notwithstanding  there  are  prior  estates-tail, 
^9^ted  or  contingent,  suffer  a  common  re- 
covery with  effect  The  operation  of  th^ 
:iecovery  will  be  to  enlarge  his  own  ^tate*- 
Jtail,  into  a  fee-simple,  tod  thus  b^r  all 
.i^eroainders  and  reversions  expectant  on  his 
estate-tail  (o).  .  .     .      ,    * 

It  will,  however,  leave  the  prior  estatesi 
aod  simong  them  estates-tail,  if  any,  (un-^ 
less  they  are  destroyed  as  contingent  remain- 


(m)  Capel^  cMe,  1  Co.  S^  «. 

Chtolmley's  case,  9  Co.  b%  b. 

Beck  V.  Welsh,  1  WUs.  m. 

Benson  9.  Hodson,  1  Mod.  108* 
(fi)  Pigot,  139.     d  Ley.  30. 

Goddard  «b  Complin,  1  Cii.  Ca.  Il»# 
(o)  3  Qo.  6,  a. 

Doe  t.  HaUejri    8  T.  Rep.  fc 
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ders)  undisturbed ;  and  at  a  subsequent 
period,  a  recovery  may  be  suffered  by  the 
ownetof  tlie  prior  estate- tail,  and  tlx/e  recovery 
tlius '  suffered  *  mil  enlarge  this  prior  or  in- 
termediate estate-tail  into  a  fee-^mple,  and 
as  a  consequence  bar  the  fee  acquired  by 
means  of  the  former  recovery: 

Nor  can  a  tenant  in  tail  by  his  recovery  ac-* 
quine  an  estate  more  ample  than  that  which 
was  vested  in  tt^e  person  by  whom  the  estate- 
tail  was  created.  This  point  has  already  beeii 
urged.  In  case,  therefore,  the  person  by 
whom  the  estate-tail  was  created  had  a  de- 
terminable  or  defeasible  fee,  the  fee  ac- 
quired, by  means  of  tiie  recovery,  will  be 
subject  to  this  eoUatera]  limitation,  or  condi- 
tion. Sec.  whilst  it  continues  in  force.  Though 
ijio  decision  has  been  found  td  warrant  this 
proposition,  no  doubt  can  reasonably  be  en^- 
tertaiaed  on  the  point. 

It  reomins  only  to  observe  that  estates  pour 
utUrevie^  or  for  several  lives,  do  not  adnait  ^ 
intailg  within  the  itatute  de  do^is  (j?).  Tfiough 
there  are  limitfeitions  of  these  interests  to  a 
man  and  the  heirs  of  his  body,  euch  limita- 
tions do  notx^reate  an  estat6-tail,  barAible  by 
recovery  as  such.  They  create  m6rely  a  quasi 
ihtaily  whieh,  with  th^  linjitatioas  over,  may 
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be  barredbyan  ordinary  alienation  (g),  as  fine, 
lease,  and  release  (r),  bargain  and  sale,  grant, 
surrender  (5),  or  in  equity  by  articles  (t) ; 
and  it  should  seem  (for  this  point  is  not  de- 
cided) by  will  (u). 

And  tenant  in  tail  of  the  gift  of  the  crown 
(t;),  for  services  performed  (a?),  cannot  bar 
either  his  issue,  or  the  reversion  or  remainder 
in  fee  of  the  crown,  whilethat  reversion  or  re- 
mainder remains  in  the  crown,  for  the  protec- 
tion continues  only  so  long  as  the  reversion  or 
remainder  in  fee  is  in  the  crown  {x). 
,  The  moment  the  crown  parts  with  the  re- 
version or  remainder  in  fee,  the  estates-tail 
and  other  estates  expectant  thereon j^  lose  the 
protection  of  this  statute  against  being  barred 
(y) ;  and  at  this  day  the  crown  cannot  alien 
the  reversion  or  remainder  in  fee  by  any 
other  means  than  an  act  of  parliament. 

But  particular  estates,  derived  out  of  the 
reversion  or  remainder  of  the  ciDwn,   are 

(q)  Wasteneys  v.  Chappie,  I  Bro.  Par.  Ca.  457.  --^  '^ 
(r)  Duke  of  Grafton  v.  Hamne^;  Jf  P.  W.  269)  n^le.    : 
Norton  v,  ^reoker^^- 1  Atk.  52  f. 
-    (f)  Baker  ©•  Bayley,  ^  Ver»/2e5r  ' 

Kale  T.  Blak«,^3  Oox*sP.W.:  rat.  1. 

(O.Waateney3v.  Chappie,'  supnr.' 

(u)  Doe  V.  Luxton,  6  T.  Rep.  ^§3. 
'    (d)  Stat.  S4r«^.H.  VIH.*<:*  20.  Go.  LitU  S72^  b.    . 

(»)  Perkins  v»  Sewell,  1  Black.  Rep.  654.     4  Barr.  2^2X' 
-(g)  Coi  Litt  ayft,H^ ::—  

(y]  Com.  Dig.     Estates^  b.  31.  Co.  Litt.  372,  b. 
Earl  of  Chetftarhcld'scastt,  Hard/409.^ 
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xvilhin  the  protection  of  the  statute  so  long  as 
the  crown  retains  the  reversion  orren[iainder(2r). 

And  by  the  prerogative  of  the  crowrt,  a  re* 
version  or  remainder  in  the  crown, either  in  fee 
or  in  tail,  cannot  be  barred  by  common  Te* 
CO  very  (a);  but  remainder  to  strangers  may  be 
barred  wiiether  they  are  prior  or  subseqi^nt 
to  the  estate  of  the  crown  (6). 

Nor  can  a  woman  seised  in  tail  by  the  pro* 
vision  of  the  husband,  or  any  of  his  an- 
cestors, or  by  his  or  their  procurement  (c),  bar 
the  estate-tail,  or  the  reversion  or  remainder^ 
after  the  death  of  the  husband,  without  the 
concurrence  of  the  person  next  in  remainder, 
or  next  inheritable.  On  this  subject  the  fol- 
loAving  points}  havp  been  decided.  First,  It 
c^^tends  to  all  case3  in  which  the  wife  is  te-^ 
nant  in  tail,  either  ^lone  (d),  or  jointly  with 
her  husband  (e),  whethe;r  the  gift  is  to  the 
heirs  of  bpjth  their  bo4ies  (f)j  or  to  the 
heirs  of  her  bpdy,  begotteq  by  him  (g),  and 
to  all  cases  in  which  the  intail  proceeds  from 
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(j)  Com.  Dig.    Estates,  b.  31.  8  Co.  77,  Co.  Litt.  372, 1^. 
{a)  Serjeant's  Case,  2  Roll.  Abn  393. 

(b)  Ibid. 

(c)  Stat,  of  lien.  YII.  p.  9Q. 
(<0  See  tfaie  statute. 

(e)  Laughter  o.  Uumphrej,  Cro.  Eliz.  524. 

^ueen  o.  Satage,  Moor.  715. 
(/)  See  the  sUtute. 

C  2 


M  ON  RECOVERIES. 

the  husband,  or  any  of  his  ancestors  (i),  or 
the  lands  were  purchased  with  his  money  {i\ 
or  partly  with  his  money,  and  the  gift  is  con- 
fined to  iiis  issue  (/),  or  unless  so  confined  the 
remainder  or  reversion  is  in  favor  of  the  hus- 
band, pT  some  of  his  ancestors,  or  the  settle* 
meat  though  in  consideration  qf  money  of  the 
wife,  has  marriage  as  the  principal  considera« 
tion  (w). 

But  it  do68  not  extend  to  those  cases  in 
which  the  gift  proceeds  from  the  wife  (n)  or 
from  her  friends,  or  from  a  stranger  (o),  or  the 
lands  are  purchased  with  the  money  of  the 
wife,  unless  marriage  is  the  principal  consi- 
deration^ nor  to  those  cases  in  which  she  has 
an  estate  in  general  tail  (p),  that  is  to  say,  to 
tlie  heire  of  her  body  generally,  with  the  re- 
mainder or  reversion  in  fee  to  herself  or  a 
'  stranger  (q). 

It  is  also  now  settled  that  an  alienation  by 
the  husband  and  wife  jointly  (r)>  is  not 
lestrai^ed  by  the  statute,  though  it  is  not 
within  the  express  words  of  the  saving  clause. 
And  after  the  death  of  the  husband,  she  may 


*  (t)  Sharrington  v.  Strotton,  Plow.   300.   3  Rep.   50,    b^ 
Cro.  Eliz.  513. 
(k)  Palmer,  217. 

(/)  Foster :;.  Pitfal,  Cro.  Kliz.  2.  524. 
(m)  VilJars  v.  Beaumont,  Dyer,  186,  a* 
(«)  Eyston  V.  Studd,  Plow.  463. 
(o)  Ward».  Walthcw,  Cro.  Jac.  173. 
(p)  Foster  v.  Pitfal,  Cro.  Eliz.  2. 
(q)  Simpson  r.  Turner,  Eq.  Ab.  220. 
(r)  KirlMnao  9.  Thomson^  Cro.  Jac.  474* 
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alien  with  the  consent  of  the  issue  («),  if  there 
ace  any,  and  if  none,  with  the  consent  6f 
the  person  who  has  the  first  estate  of  inh^* 
ritance   in  remainder  or  reversion  (f),   but 

.  such  consent  must  appear  on  record.  So  that 
in  effect,  though  not  in  form,  the  recovery 
proceeds  from  the  concun'ence  of  the  issud, 
or  those  in  reversion  or  remainder,  rather 
than  from  the  wife.  There  is  a  difference 
between  an  alienation  by  a  woman  tenant  in 
tpil,  of  the  gift  of  her  husband,  or  his  an- 

'  cestors,  and  an  alienation  by  a  husband  te- 
nant in  tail  jointly  with  his  wife  or  by  sur- 
vivorship. The  widow  cannot  bar  the  issue ; 
the  husband .  ihay,  •  even  though  the  wife  is 
living. .  By  the  stat.  of  38  H.  Vin.  e.  28, 
those  discontinuances  only  of  the  husband 
winch  do  not  bar  the  issue  are  provided  foi^ 
{v).  As  in  all  other  cases  tenant  in  tail  can 
bar  th^  remainders  or  reversions  in  fee .  ex^ 
pectant  on  his  estato-tail,  he  can  bar  alt 
leases,  estates,  and  charges  derived  out  of 
tliat  remainder. or  reversion  in  fee  {w)y  and  all 
charges  subordinate  to  his  esfate-tail  (a:). 
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(t)  3  COi^  5S.  see  the  stat.  s,  8,  9. 

It)  Cro.  Efe.  6«4. 

(p)  8  Co.  72. 

(9)  Gapel's  case,  1  Co.  6Qw 

Goodfight  V.  Mead  and  Shilstoo,  9  ^uxT.  1701. 

Cheney  v.  Hall,  Amb.  5^6. 

Stapelt(»a  v.  StapeU«a,  1  Atk.  % 
(#)  Eyton  V.  Ejrton,  1  Bro.  Far.  Cace^l5K 
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And  a  recovery  duly  suffered  by  a  tenant 

in  tail,  after  a  conveyance  or  settlement 
made  by  him,  will  bar  the  estate-tail,  and  all 
remainders  expectant  on  that  estate,  so  as  to 
give  effect  to  the  conveyance  or  settlement, 
as  against  his  issue  and  those  in  remainder  or 
reversion  (.«:)• 

Of  Recoveries  of.  equitable  Estates. 

Recoveries  may  be  divided  into  recoveries 
of  the  legal,  and  recoveries  of  the  equitable 
ownership  ;  these  recoveries  are  generally 
distinguished  as  legal  and  equitable  recoveries. 

It  is  necessary  to  attend  to  this  distinction 
only,  for  the  purpose  of  introducing  a  few 
observations  particularly  applicable  to  equi- 
table recoveries. 

The  general  rule  is  that  equitable  recove- 
ries must  be  suftfered  with  the  same  ceremo* 
nies,  and  by  the  same  persons,  as  equitable 
owners,  whose  concurrence  would  be  ne- 
cessary  in  case  their  estates  were  legal,  in- 
stead of  being  equitable  (p).  It  is  also  a 
rulfe  tliat  a  recovery  by  the  owner  of  an  equi- 
table estate,  will  not  bar  a  remainder  iu  the 
owner  of  a  legal  estate  (z). 
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(x)  See  ante  n.  (x), 

(y)  North  r.  Champernown,  2Ch.  Ca.  65,  7H.     » 

(»)  Salvin  r.  Thornton,  Ambl.  545,  6D9.  1  Bro.  Ch.  Ca.  73, 

Phillips  r.  Brydges,  3  Ves.  jun.  1^0. 

Botcler  r<  Ailing ton^  i  Bro.  Ch.  Ca.  1% 
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That  the  recovery  of  an  equitable  tenant 
in  tAil  may  complete  the  title  to  the  fee- 
simple,  the  remainders  must  be  of  the  equi- 
table awncrship.  So  also  there  must  be  the 
concurrence  of  the  person  who  has  the 
equitable  freehold  (/i).  On  the  two  lattqr , 
propositions,  it  is  observable,  however,  first, 
that  if  the  person  who  is  the  trustee  fqr  the 
tenant  in  tail,  is  trustee. of  the  fee-simple, 
and  has  the  equitable  remainder  in  fee,  this 
remainder,  though  for  many  purposes  extin- 
guished in  the  legal  estate,  is  considered  by 
a  court,  of  equity  as  an  equitable  interest, 
distinct  from  the  legal  estate,  and  liable  to 
be  barred  by  the  recoveiy  of  the  equitable 
tenant  in  tail,  notwithstanding  the  legal  estate 
is  in  the  trustee(6);  consequently  the  general 
rule  must  be  understood  of  an  equitable 
estate- tail,  with  a  distinct  legal  estate  in  re- 
mainder, vested  in  Some  other  person. 

Again,  although  the  owner  of  the  equitable 
freehold  must  concur  in  suffering  an  equi- 
table common  recovery,  it  is  no  objection 
that  this  equitable,  ownership  arises  from  a 
legal  estate ;  and  therefore  though  A.  is  te- 
napt  foe  life  of  the  legal  estate^,  for  his  own 
benefit,  a  recovery  suffered  by  an  equitable 
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(«)  2  Ch.  Ca.  64. 

{b)  RobinsoQ  r.  Cuinmii%,  Ca.  T.  Talb,  167.   1  Alk.  43f, 


u 


(m  BQUITABLB  BECOVBOfEK. 


tenaat  in  tail^  with  his  cosiGurrence,  wilt  be 
good;  since  tlie  analogy  is  sufficiently  ob- 
served in  obtaining  the  concuryence  of  the 

person  who  is  the  beneficial  owner  (6). 

But  it  i&quite  clear  that  a  necovery  cannot 
be  sutfered  by  the  owner  of  the  legal  estate- 
tail,  without  obtaining  the  concurrence  of 
the  person  who  has  the  legal  freehold  (c). 
And  therefore  if  a  recovery  is  to  be  suffered 
by  •  the'  owner  of  the  legal  estate-tail,  care 
noust  be  taken  to  obtain  the  concurrence  of 
the  person  in  whom  the  legal  estate  of  free- 
hold resides ;  and  i^  it  is  outstanding  in  a 
mortgage  or  tiustee,  such  mortgagee  or  trus- 
tee must  be  a  party. 

When  arecovery  is  to  besuffered  of  an  equi- 
table estate-tail,  and  the  tenant  in  tail  has  made 
a  mortgage  by  way  of  conveyance  in  fee,  or 
lor  an  estate  of  freehold,  it  is  doubtfulwhether 
a  recovery  afterwards  suffered  by  the  tenant 
in  tail  without  the  concurrence  of  the  mort- 
gagee, can  be  supported.  On  the  one  hand, 
it  is  contended  that  the  mortgagee  has  in 
equity  merely  a  chattel  interest,  by  way 
of  security  for  his  money,  and  that-  the 
whole  beneficial   ownei-sliip,   subject  to  the 


(*)  Phillips  r.  Brjdges,  SVcs.jan.  liO.. 

(c)  Salvia  v.  TJiornton,  Amh.  645^  699.  1  Bro.  Ch.  Ca.  73^  73 
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pa^rm^Qt  c^  fbe.  money^  reinakis  in  the 
mof^gf^^i  so  tbait  he  is  competent  to  nake 
a  good  (enair^  of  the  equitable  freohokl.  That 
he  igr  competent  is:  understood  to  be  the  opi^- 
nion<  of  a.  highly  distinguished  law  character. 
0«  the  other  band  it  is  objected  thai  the 
BSKMTtgage  ia,  in  equity,  an  aiieixatioft  oi  the 
equitable  freehold;  so  that  tiie  mortgagee 
has  the  equitable  estate,  subject  only  to  re^ 
demption :  and  that  the  analogy  of  the  rules 
of  law,  with  re^u^  to  le^l  estates,  ixmst  be 
applied  to  this  case,  so  thitt  (he  recovery  casi- 
not  be  good  without  the  coocurr^ce  of  the 
mortgagee*  This  waa  the  opinion  of  a  very 
eminent  lawyer  who  now  fills  one  of  the 
highest  departments*  kt^  the  profession. 

In  S4i0eriflg  a  recovery,:  it  weald  be  hi^ly 
impradent  to  subject  the  title  to  an  objection 
by  neglecting  to  cd>taia  the  concnrreace  of  the 
mortgagee*  The  point  is  important  only  in 
Gomidering,  whether  ai  reeovery  suffiened  witb- 
out  this  precaution  will  coalefi  a. tide  wbich 
can  be.  aiaiely  acQepjted^  Thene  i&  no  oc« 
<;asioDr  on  which  it  is  more  important  that  a 
fiiU  abi^ractof  the  title  should  be  laidi  before 
the  coD^eyiancer  for  bis  advice,  than»  that  of 
preparifig  a. recovery  deed.  It  has  ^ppened 
more  than  once,  that  six  recovwies  have  been 
WMS&ted  to  bar  the  same  estatehtaiil,  and  that 
five  of  them  have  been  defective^  for  want  of  a 
^od  tenant  to  the  writof  entry ;  and  the  sixth 
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recovery,  though  good  according  to  the  bet* 
ter  opinioo,  involved-  the  question  whether  a 
recovery  defective  as  against  the  issue  in  tail^ 
and  those  in  remainder  and  -  reversion,  for 
want  of  a  good  tenant  to  the  writ  of  exktry^  is 
good  as  between- the  parties,  so  as  to  pass 
the  estate  by  way  of  estoppel  or  conveyance, 
and  supply  a  seisin  to  serve  the  uses  declared 
thereof. 

On  the  other  hand,  a  recovery  suffered  by 
a  tenant  in  tail  of  a  legal  estate,  with  -the  as« 
distance  and  concurrence  of  the  tenant  of  the 
legal  estate  of  freehold,  will  certainly  be  good 
at  law,  notwithstanding  the  owner  of  the 
equitable  freehold  does  not  join  in  making 
the  tenant  to  the  writ  of  entry.  Whether  the 
trustee  wiU  not  be  guilty  of  a  breach  of  trust, 
for  lending  his  assistance  to  the  tenant  in  tail 
to  bar  the  remainders  over,  is  a  point  not 
fully  decided.  Much  perhaps  must  depend 
upon  circumstances ;  but,  in  application  to 
most  cases,  the  recovery  will  be  considered 
as  good.  Sometimes  a  question  arises  un« 
der  other  circumstances  besides  those  al- 
ready noticed,  whether  there  is  a  good  tenant 
to  an  equitable  recovery.  In  one  case  the 
tenant  of  the  legal  estate,  conveyed,  at  the 
instance  and  with  the  consent  of  the  owner 
of  the  equitable  estate,  and  it  was  the  opi* 
Bion  of  several  gentlemen  who  were  consulted 
on  this  point,  and^^  among  them,  the  lato 
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Mr.  Feamcy  that  this  amounted  to  an  aliem* 
tion  of  the  equitable  estate ;  so  asto  make  ai 
good  tenant  to  the  writ  of  entry  for  suffering, 
the  equitable  recovery.  In  another  case,  tiie 
legal  tenant  of  copyhold  lands,  surrendered 
to  the  use  of  the  person  named  tenant  iii  the 
plaint,  for  suffering  a  customary  recoveryt 
and  the  equitable  tenant  in  tail  was  Touched 
and  vouched  over.  The  point  which  arose 
on  tlie  title  was,  whether  the  equitable  te*» 
nant  in  tail,  by  being  vouched,  and  hy  havt- 
ing  procured  the  surrender  to  be  made  by  \m 
trustee,  without  having  been  party  to  the 
surrender,  had  given  a  right  to  the  equitable 
estate  of  freehold  to  the  intended  tenant  in 
the  recovery.  The  title  thus  circumstanced 
was  considered  too  doubtful  to  be  accepted, 
but,  individually,  the  gentlemen  who  consi- 
dered this  case  thought  there  were  strong 
grounds  for  supporting  the  recovery. 

The  like  point  arises,  when  a  cestui  que 
trust  conveys  his  estate  to  one  person  for  life 
in  trust  for  another,  as  for.  the  separate  use 
of  a  manied  woman,  with  remainders  over  in 
tail:  even  in  this  case  converj'ancers  do  not 
feel  that  conjfidence  on  which  they  can  impli* 
citly  rely.  Some  contend  that  the  trustee  has 
the  equitable  freehold  ;  while  othei's  maintain 
the  opinion  that  the  person  who  has  the  be* 
neficial  interest  is  solely  the  equitable  owner, 
and  that  this  person  alone  may  make  a  good 


OS  SQUCIABLE  RECOtEEIEa.* 


y  fjiMJi 


tenant  to  the  writ  of  entiy,  for  sixfiering  a 

recovesjr :  and  this  U  the  better 
\f  £m  the  supposed  trustee  has  no  es- 
tate at  laW)  and  it  should  seem,  that  ^even  it 
equitf  he  has  no  more  than  an  office ,  and  ti(ft 
any  interest  which  can  render  his  conettf- 
rence  in  a  common  assurance,  like  a  te^overy^ 
in  any  wise  necessary. 

It  is  also  observable,  that  a  leeot^ery  su^ 
feted  by  a  person  who  has  the  legal  est^bce 
in  fee,  subject  to  an  equitable  intail  in  biiii'* 
Mlf,  may  bar  (^}  this  eq^uitable  eeitate*^tiiil', 
and  all  ulterior  interests. 


id)  Marwood  9.  Tarn^r,  S  ?•  W.  rt3. 
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ON  THE  PARTIES  TO  A  RECOVERY- 


THk  PARTIS8    TO   A  BBCOTEftT   ARE 

I.  Thepemandani, 
'II.  The  Tenant, 
III.  The  Fouehees. 


1.  Of  the  JXemoTidant, 

The  demandant  ii  merelj  a  formal  par«* 
ty,  for  the  purpose  of  being  the  supposed 
^intiff  in  the  action  on  which  the  reco* 
very  is  founded.  It'  is  of  little  consequence 
'  who  is  named  demandant.  Generally  only 
one  perton  is  named.  ^  Sometimes. two  p^v 
sons  are  named.  Respecting  the  demandf 
aat,  it  is  merely  necessary  that  he  shoujld  bf 
alivie  when  judgment  is  giren  on  the  recor 
very.  In  case  he  dies  pending  tbe  proceed^ 
ing,  anotlier  demandant  must  be  named,  4iii4 
the  proceeding  oommenced  dfifiwo;  but  if 
the  recovery  deed  is  actually  prepared  and 
executed,  there  is  no  occasion  for  another 
recovery  4eed.    A  preoedent  of  b  deed  pre*- 
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pared  on  occasion  of  the  death  of  a  demand* 
ant  will  be  found  in  the  appendix.  The  deed 
was  in  that  case  prepared  rather  to  meet  the 
wishes  of  the  parties,  than  from  any  convic- 
tion that  it  was  necessary* 

II.  Of  the  Tenmt, 

The  tenant  is  the  pei-son  in  whom  the 
fi-eehold  resides,  and  Hgainst  whom  the 
lands  are  to  be  demanded  by  the  plaintiff, 
who  in  real  actions  is  called  the  demandant. 
By  the  freehold  must  be  understood  the  im* 
mediate  freehold  (a). 

For  convenience,  some  gentleman  residing 
near  to,  and  personally  attending  the  court 
in  which  the  recovery  is  to  be  suifered,. should 
benamed  the  tenant.    This  practice  will  save 
the  expence  of  a  dedimus  to  take  his  warrant 
of  attorney,  which  otherwise  will  be  neces- 
sary (b).     Sometimes  two  persons  are  named 
tenants.     This  is  dojie  to  guard  against  the 
death  of  one  tenant  before  the  recovery  is 
sujffered.     This  caution  can  rarely  be  neces- 
•sary  in  the  common  and  ordinary  practice  of  ' 
•suffering  t\\e  recovery  in  the   first  instance, 
and  executing  the  deed,  making  a,  tenant  to  . 
the  recovery  at  a  subsequent  period.    When 


•0^ 


(d)  E»a7  on  Dst.  chap.  Freehold. 
(b)  Pig  on  Recoveries. 
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tivo  persons  are  nanied  tenants,  and  both  are 
alive  at  the  time  when  the  recovery  is  suf- 
fered, both  these  persons  must  be  named  as 
tenants  in  the  proceedings  for  suffering  the 
recovery.  Should  only  one  of  these  persons 
(as  has  sometimes  happened)  be  named,  the 
recovery  will  be  defective  for  a  moiety,  being 
the  share  of  the  person  not  named  in  the  pro* 
ceedings ;  for,  as  to  his  share,  the  recovery 
will  be  suffered  without  a  good  tenant  to 
the  writ  of  entry.  So,  if  two  persons  are 
joint*-tenants,  and  the  recovery  is  suffered 
on  a  writ  brought  against  one  of  them,  the 
recovery  will  be  defective  for  a  moiety  (c). 

I(  is  to  be  observed  in  this  place,  that  it  is 
not  absolutely  necessary  that  there  shall  be  a 
conveyance^  for  the  purpose  of  making  a  te- 
nant to  the  writ  of  entry.  The  writ  may  be 
Jbrought  against  the  person  in  whom  the  free- 
hold is  vested,  and  a  recovery  suffered  in  this 
^ode  will  be  good,  so  far  as  the  existence  of 
a  good  tenant  to  the  writ  of  entry  is  material. 
In  some  cases,  it  has  been  advised  that  the 
wjit  should  be  :  brought  against  the  tenant : 
thus,  where  l^nds  were  giv^n  to  one  in  tail, 
with  a  conditional  limit^ition  over  in  the  event 
of  hisalienation,  Mr.  Fearne(d)  recommended 
that  he  should  be  named  as  tenant  in  the  re- 


— *i*i*— ^■*h——  I  f  I  I    ■■■■■■II.      Jii  ■  4  >  I     I     '  t    ■      mm> 


(e)  Marquis  of  Winchester's  Case,  3  Co.  1. 
((Q  Post.  Vrotki,  336. 


jt  OS  ^BBBs  vjjnoa 

ooTery ;  in  other  words,  that  the  writ  of  eii« 
try  should  be  brouglit  against  him,  that  the 
recovery  itself  might  be  the  alienation,  aiid 
bar  the  conditional  limitation  before  it  ^po^ 
rated. 

When  the  lands  He  in  different  jurigdict4on«# 
as  in  England  and  Wales,  or  the  coarts  of 
We5tminst?er-Hal],  and  one  of  the  countiei 
Palatine,  there  may  be  one  recovery  deed  { 
but  it  will  be  found  convenient  that  the  dif- 
ferent lands  in  each  distinct  jurisdiction  shall 
be  conveyed  to  a  ciistinct  person  as  tenant. 

In  bargains  and  sales  made  under  these 
circumstahces,  there  should  be  different  grants 
to  the  different  persons  to  be  tenants  in  the 
different  recoveries. 

In  conveyances  which  adrtkit  of  a  deok* 
ration  of  use,  the  conveyance  may  be  made 
to  one  person,  as  to  the  lands,  &c.  ki  one  ju*- 
risdiction,  to  the  use  of  the  intended  tetianttii 
the  recovery  to  be  suffered  in  this  jurisdic^ 
tion;  and  as  to  the  lauds  in  the  other  jurisdic^ 
tion,  to  the  use  of  the  intended  tenant  in  tlie 
recovery  to  be  suffered  in  that  jurisdiction. 

For  examj^e,  the  conveyance  may  bemads 
of  all  the  lands  to  A.  and  his  heirs,  to  the  us«iS 
hereinafter  declared  of  and  (Concerning  the 
said  lands  respectively,  (that  is  to  say). 

As  to^  fox,,  and  concerning,  all . thos&  &&  ii- 
tuate  in  the  county  Palatine  of  Lsuac^ter,  or 
in  the  county  of  ,   ui  Wales,. 
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X)V  in  Ireland)  &c.  "  mutatis^ 

tnutandis^^  according  to  the  circufnstanqes>  to 
the  use  of  and  his  heirs,  \» 

the  intent,  &c.  (here  deiaiUog  the  intent  of 
Buffering  the  recovery),  and  as  to,  for,  and 
concerning- all  thosey^&c.  if  particular  loads  j 
or  all  other,  &c.  if  the  residue^  to  Uie  use  of 

and  his  heirs^  to  the  in^ 
tetit,  &c. 

Even  in  cases  of  this  description,  6&a  ^e- 
claratorj  claase  of  the  intent  of  suffering  the 
recovery  will  suffice; :  so  as  a  special  clause, 
or  declaration^  shall  be  added,  whioh  will  be 
to  this  effect,  viz.  thsU;  the  several  Iimita« 
tions  hereinbefore  nwde  to  the  use  of 
and  respectively^  and  their  re* 

spective  heirs  are  made  to  them  respectively, 
to  the  intent  that  tliey  respecbtye\y  m^y  be 
tenants  of  the  freehold  l^nds,  &:c.  conveyed  to 
them  jrespect^ely,aad  that  each  of  them  shall, 
as  to  t4e  lauds  limited  to  his  u$e^  &c.  permit 
and  suffer  the  said  (the  demaodimt) 

t»  s}jieibrth  and  prosecute^ 
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By  U'kat  Means  the  Tenant   to  the  Writ  of 

Entry  is  made. 

»  -  /#  •  «  * 

This  conveyance  inay  be  made  by  fiiie,  by 
feoffment,  by  lease  and  release,  by  bargain 
'and  sale,  or  in  sHort,  any  species  of  convey- 
ance, proper  to  pass  the  immediate  freehold. 

I^omierly  it  was  the  practice  in  all  cases, 
in'  which  the  lands  were  the  inheritance  of  a 
Tnarri6d[  woman,  to  have  a  finclrbm  her  and 
her  husband,  on  the  siipposition  that  her 
freehold  and  inheritance  could  not  be  convey- 
ed otherwise  than  by  a  fine. 

The  practice  is  now  altered  in  this  parti- 
'cular,  and  from  several  cases  (e)  it' is  clear, 
*  that  the  husband  has  the  freehold  in  rifjht  of 
'his  wife,  and  that  he  albhe  may  make  a  good, 
'^nant*  of' the* freehold  t)y  his  conveyance, 
TOofhig' there  is  one  exception,  pecuFiariy  ap- 
^-plicable  to  lequi table  recoVbries. 

Tor  in  equitable  recoveries,  if  the  wife  has. 
the  freehold,  by  way  of  separate  estate,  tTie 
husband  has  no  seisin  in  her  right,  and  the 
wife  alone  is  competent  to  make  a  good  te* 
nant  of  the  freehold. 

On  this  point  also  the  practice  has  varied : 


(c)  3  RoIPs  Abr.  394,  pi.  4. 

Robinson  9.  Cunuaing,  Case  T.  Talb.  114.  Atk.  473ft 
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formerly  it  was  the  prevailing  opin ion,. that- 
the*  wife  could  noti  ctMiwey  her  eqtiitable  free- 
hold^  Tvitbout  a  .^ne  levied  by  her  and  h^r* 
husband  (\f) : » but  in  E^rnaby  andi  Griffin  (g) 
JLord  Ahanky\{h)^  then  raastocof  the  rolky de- 
nied tbe  necessity  of  a  fine.  \Tbfe  g£o&ind  of 
his  opinion  wad,  thata  feme-coveit^;  wholhtas 
tlie  equitable  freehold  of  laiid!s,^by  way  ofl 
separated  estate,'  may  alien  that'e^at^  and^* 
consequently,  tranafenher  equitiliJfeifrcchdld. 
to  tke  tenant/:.  The  determinattcm^  ia^thisi 
case*  is'  said:ii^.to  have  been  s;atisfacl»ry »to) 
the  gentlemen  of  .  the  Chancery-bar  j  .  and 
siibseqtiebt  to  that  deteinaination, :  two-emi- 
nenti  ceaahrej/sancei^^  in  canskleri^^a  ease  be*« 
fore  rthenr,  /thouglit  a  pui^ahaaer  entitled  to 
eif  pect  atiothefc  rocoveFy,,  alfchough  a  r^overy 
had  jbeen.auffi^ffdi  i^v which,  the.  wiife; alone 
;aiader  the  tenitr^t;  to ,  the  .writ , :of . -entry. 
At  the  samdtiaie^'  the:  prirate  fofwaion  of 
one  of  these  gentlemen  was, .  that  \  ^k^  de- 
tterannation  was  >  right:: :  and^'^tipon  j  prinr 
'Otple,  it' would  be  veftji  ilifficuH  .to.<ihxj^e»oh 
ithat  detertoiriation;  ^r,  «a  lhe;h»sba«d 
-faasiUQr^mtatQ:or  inter^^t  ?in  rig^liji  f9£ihi^  wife, 
when  there  is  a  trust  fgr  her  separate- use, 
IS  anifltb&urdiiyb  wd.  an  ittconvenience, 
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(/)  Fearii«'8  Pott.  Works,  530. 
.  {g)  3  Ves»  Jan.  iee.  .^     . 
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in  requiring  his  concurrfence ;  and  a$  the  wife 
has  a  ^parate  estate^  she  is  by  the  acknow^ 
kdged  rules  of  a  court  of  equity,  to  be  cokh 
sidered  as  a  femeHsole,  as  fiur  as  she  is  ssade 
a  feme-sole  by  the  trusts  declared  in  her  fa« 
vor:  it  is  observable  too,  that  as  she  cSan- 
not  levy  a  fine  without  the  conoBnoenoe  of 
her  husband,  to  require  a  fine  from  her  is  to 
give  the  husband  acontnoul  over  thepitK 
perty ;  while  it  was  intended^  and  it  is  t^e  na^* 
ture  of  the  trust,  to  give  the  wife  the  power  of 
mjoying,  or  aliening  diis  property,^  without 
his  interference  or  concurrence* 

When  the  tenant  to  the  writ  of  entry  is 
made  hjfintj  it  is  sufficient  that  the  fine  is 
levied,  as  of  the  same  term  (i)  in^  which  the 
recovey  is  sufiered,  and  a  fine  levied  by 
tenant  in  tail  in  a  pmr  term,  without  any 
declaration  of  the  use,  will,  by  construction^ 
be  deemed  a  fine  levied  to  the  ccmusee  for 
his  own  use,  so  as  to  keep  the  fiteehold  in 
him,  to  make  him  tenant,  even  notwithstand- 
ing a  long  interval  has  elapsed,  and  there 
was,  at  the  time  of  levying  the  fine,  no  de- 
clared intention  of  suffering  a  common  re- 
covery {k). 

In  short,  the  subsequent  transaction  rebuts 


(ft)  Pliefypltce  t.-— — ,  S  Keb.  597. 
{k)  AUham  v.  Angleier,  Oilb.  ^.  Cises.  t  Salk.  St9. 
Pigot  mn  Rec.  5i. 
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tSie  presumption  of  a  resulting  use  in  fkvof 
of  the  coDusor* 

Also"  a  recovery  will  be  good,  when  the  te* 
nant  to  the  writ  of  entry  is  made  by  fine^ 
nptwithstaftdiog  the  fine  shall  be  reversed 
for  error  (/). 

The  fine .  rctnains  in  ^rce  tali  avoided ;  it 
follows^  that  the  coqusee  has  the  freehold 
till  that  freehold  is  defeatedt  by  avoiding  the 
operation  of  the  fine :  so  that  the  freehold 
contiiiaes  urtb^e  conusee  till  the  \Vrit^of  entry 
is  bronglxl;  and  this  b  all  the  law  requires ; 
for  as  a  sr<iifra/  rule  at  common  lawt  it  was 
f  ufficienty  that  Uiere  was  a  good  tenant  to  thf 
writ  of  entrj^  at  any  time  before  judgment  (m\ 
or  at  least  "tiiefore  the  return  of  the  imt  of 
entry^  or  ihe^  summoneai  ad  wthrraniizmb- 
dum  (n). 

In  this  particular  there  is  a  diffi^rencie  be^* 
tweea  a  tenancy  to  a  writ  of  entry^  made  by 
a  fine  vrndable  for  error,  and  by  a  barj^ai* 
and  sale,  which  becomes  void  for  wantof  ent- 
rolment  in  due  time,  as  will  be  observed  in 
the  further  consideration  of  this  subject 

l^ere  is  also  a  difference  between  a' tenant 
to  a  writ  of  entry  made  by  fine,  and  by 
feoffment.  A  fine  is  an  teknowledgmeht  of  a 


• 


■  *■■■ 


(/)  Lloyd  9.  EYel)ni)  %  Salk.  6SS. 

(m>  iMcyp,  WiUiams,  SSatkl^  SS8.  Plg«rt,  SO* 

(n)  Pig.  29. 


3g  ON  THE  PARTIES 

feofftnent  on  record  (o) :  but  unless  the  co- 
nusor in  the  fine  has  the  freehold,  the  free- 
hold will  not  pass  (p).  A  feoflFment  front 
its  peculiar  properties  will'  gain  a  freehold, 
and  make  a  good  tenant  to  ,thc  writ- of 
entry  (q). 

'  ^*l)e  tenant  to  the  writ  of  entry  is  frequent- 
ly made  by  bargain  and  sale  inrolled;  and 
the  recdvery  grounded  on  the  bargain  and 
sale  will  'be  good,  notwithstanding  the  in- 
rolment  takes  place  subsequent  to  the  term 
in  which  the  Fecovery  is  suffered  (r) ;  but  on 
account  of  the  peculiar  properties  of  a  bar- 
gain and  sale,  the  recovery  will  be' void, -or 
rather  voidable,  unless  the  bargain  and  sale, 
though  it  is  now  admitted  that  it  passes  the 
freehold  before  inrolment,  shall  be  Enroll- 
ed in  due  time,  namely,  within  six.  lunar 
ixi©nths(x)'.    ••  '         • '        •  - 

M  J  These  observations  suppose  it  to  be  essen- 
tia]^ that  the  instrument,  in  the  fofm'  of  k 
bargain  and  sale  shall  operate  in  that  mode: 
Should  cireumstances  allow  of  the  operatioii 

ir  ■        ■    ■'     ■•  ■■     ■   '  M.ijf  ■■>■■'■■.■  "^ ^    " I    m      Ml    .  .^  ji       .^ 

«  »  .•< 

•      •  •      ■•  ' 

(o)  %  Blatk.  Com.  648.  '  ' 

(p)  Dormer  V,  Parkhdrat,  3  Atlc.  IS^.  .,. 

(i)  Pigot/41.  Co.  Litt.  330.  b. 

Taylor  ex  dem.  Atkynsr.   Horde,  1  Burr.  CQ.,5£ro« 

Par.  Cas.  247,  is  to  the  contrary. 
(r)  Hynde'8  Case,  4  Co.  71.    Pig.  56, 
{s)  Malleiy  v.  Jenpings,  ^  Inst,  674.    SJirp.  Tou€&(  ^6« 

Lcllingham  v*  Alsop^  2  lusU  075. 
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t 

of  the  instrdment  in  a  different  mode;  . 
for  example^  asagranf,  so  as  to  pass  the' 
freehold;  or  as  a  surrender,-  so  that  the  im- 
mediate freehc^d  may  be  in- the  person  named 
as  tenant,  resort^may  be  had  tb' that  con- 
struction, •  to  support  thi!  operation  of  the 
deed,  anfd,  through  its  medium,  the  validity 
of  the  recovery.     In  ali  eases  of  this  soit,  iV 

is  sufficient  that  the  freehold  >ras  in  the  Kdn^tit 

•  /  •  •  •  • 

at  the  time  when  the  recovery  was  Suffered ;  or 
appears  to  have  been  in  him  during  that  tei'm*,* 
and  the  point  to  be  regarded  is,  whetlltr  the 
deed  under  consideration,  had  by  any,  arid 
what  mode  of  operation,  the  effect  of  giv- 
ing the  tenant  a  title  to  the  imviediate  free- 
hold. V  "  • 
When  a  recovery  is  suffered  of  lafids  of 
comiderable  valuey  or  of  lands  intended  to  be 
sold  in  parcelsy  it  is  pradent  to  have  the  te- 
nant to  the  Avrit  of  entry  made  by  bargain  and 
sale,  or  !at  least  by  some  deed  inrolled,  so  that 
future  purchasers  may,  by  referring  to  the  in- 
rolment,  and,  if  nec^sar^^,  taking  an  office 
copy,  have  complete  evidence  of  the  validity 
oi  the  recovery ;  and  that  the  owner  may  not, 
on  a  sale  in  parcels,  be  bound  to  give  copies 

■ 

of  the  recovery-deed  to*  the  purchasers  (^)* 
A  fine  is  sometimes  levied  with  this  view. 


■«*  "T 


(0  See  iofra,  chap,  on  Bargains  aid  Sales,    v  t 
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It  k  agreed  tiiat  bargains  and  salei  give 
maroly  aa  use  executed  into  estate  by  tha 
statute  £bv  tnin&femag  us^  into  poaiaesaion  (u). 
Qa  this  accoDot  no  \i$e  can  be  declared  of 
the  seisin  of  the  bai]g^ee,  since  such  u}t6« 
fior  use  i»  w  w?  upon  ao  use  (iw). 

Thesp  <»bs9rvatiooe  «p-e  rapt,  appdj^»b)e  Uk 
uses  declared  ia  4  bvga<in  and  Siaie,  of  a  re^ 
eovery  suf^edi.  or  to  be  suffered*  SiQCf( 
the-use^  ureto  arlsQ  from  the  seisin  of  the^e^ 
coverer^  atid  not  from,  tlie  seisin  of  the  bar* 
gainee  (x).  And  Xh»  rule  th^t  a  use  cannot 
arise  on  the  seisin  of  a  bargainee  is  coafined 
to  bargains  and  sales,  to  operate  through  the 
medium  of  the  statute  hx  transferring  uses 
into  possession  (y). 

Bargains  i^nd  sales^  which  pnss  a  comiiion 
law  seisin,  do  not  fall  witliin  the  scope  of  this 
rule,  as  will  be  shewn  more  luUy  in  the  chap« 
ter  on  bargains  and  sales, 

Wbfen  the  tenant  to  the  writ  of  entry  is 
made  by  any  other  means  than  a  6ne,  or 
bargain  and  sale  inrolled,  all  that  is  neces* 
sary  is  to  take  care  that  the  conveyance  is 
8U]$cient,  in  point  of  law^  to  transfer  the 
ivtmcdiate  freeboUi  to  the  intended  tenant. 

Thus,  in  the  instance  ofafeoffineut,  there 


(n)  vr  n*  vm.  c  10, 

(«J|  Tjrrd's  Cm,  Dyer,  155,  a,  an(|  37, 
(*)  Web  V.  Ncct  IIUI,  Qtq,  Eli?,  ?i, 
(9)  V  U.  VtU^  (b  10, 
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must  be  livery  of  seisin ;  in  case  pf  a  grant; 
tliere  must  be  a  remainder,  reversion,  or  an  in- 
corporeal liereditament ,  in  the  instance  of  a 
veleastp  in  eolarg^ment  of  an  estate  thcnr 
must  be  an  estate  capable  of  enlai^ment ; 
and  these  estates  must  be  conveyed,  at  least 
fifipear  to  be  conveyed^  ao  aa  to  rest  the 
fti^khold  in  the  person/  nainied  as  teoaat,.  drar^ 
Ing  tiie  term  in  which  judgment  is  giv^v 
in  the  rocovary^ 

In  these  and  all  other  instancies^  if  the  deed 
eaniiot  operate  ih  the  precise  mode  in  which 
it  was  intended  to  have  effect,  it  ia  to  be 
considored  whether  it  cannot  opei^te  with 
efibet  ia  some  other  mode;,  llie  gmeral  ndtt 
ie  ^^  that  the  construction  be  siioh,  as  tliii 
whole  deed  and  every  part  pf  it  may  take  ef^ 
iect,  and  as  much  effect  as  may  be  to  that 
purpose  for  which  it  is  made :  saas  when  the 
deed  cannot  take  effect  according:  to  the  M^ 
ter,  it  be  constraed  so  as  it  may  have  some 
ejflTect  or  other  (z)f  and  this  role  is  highly 
&\x>iured  and  receives  a  vmy  libeml  ii^^r» 
tation  and  extensive  application  (a)« 


(z)  Shcp.  Touch.  84. 

{if)  Roe  V.  Tranmefi  Waiw*s  Rep,  m%  i  YflU.  Ih. 
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Wlv>^  shall  he  a  sufficient  Tenant  to  a  Wrii^ 
,  .     .of  Entry  ^  in  Toint  of  Estate. 


..  The  law  has » carefully  distinguished  be- 
tween those  estates  which  are,  and  those 
irhicb  are  not  of  a  freehold  quality:  and 
as  it  is  of  the  first  importance,  with  a  view 
to  the  validity  of"  recoveries,  and  of  general 
lltility^  tcT  acquire  a  correct  knowledge  of  the 
9^tufe,  gradation,  and  extent  of  estates; 
(jtiid  as  the  author  cannot,  in.  his  own  opi^ 
idoii,  reader  a  more  acceptable  service  to 
those,  for  whose. use  these  observations  are 
intended,  than  tp  take  a  comprehensive  View 
of  this  subject,'  and  offer  such  practical  de* 
Auctions  as  arise  out  of  the  same,  he  will 
&llyi  discliss  this  learning,  ih  the  chapter  on 
surrenders ;  or  on  merger,  as  connected  with 
that:head  of  the  law.  At  present  it  will  be 
fflifficifent  toxjbserve,  that  estates  aji'e  divided 
into  estates,  1st,  of  freehold,  and  2d,  not 
of friehold :  Estates  of  freehold  are  again  di- 
vided into  estates  which  are  of  inheritance, 
and  estates  which  are  not  of  inheritance  (b). 
Estates  which  are  not  of  freehold  are 
merely  chattel  interests.    Of  this  description 


(b)  Essaj  on  Estates^  114. 


are,  1st,  terms  df  yaaWTSrf,  estates  by  stattrte 
merchant,  statute  staple^  ande^egfi ;  and  '3d, 
other  uncertain  interests,  as  a  devisertaexo 
cwtors  till  debts  paid  (c)»  /     ..*;v 

By  those  chattel  interests,  no  right  to  the 
fireehdd  is  confciired, :  and  for  this  reason: 
when  the'  person  against  whom  the  ^irit  of 
entry  is  brought  has  merely  a  term  for  years^ 
or  any  other  interest  less  than  the  freehold^ 
the  recovery  will  be  defective,  ^and  an  e^t^te 
to  a  man.  for  99>  or  any  other  ntrmber  ofyears^ 
if  he  shall  90  long  Uve^  is  a  mere  chattel  in- 
terest, and  he  can  neither  be,  nor  make  a 
good  tenant  to  the  writ  irf^  entry  (rf). 

In  one.  instance^  by, the  roles  o^  com^ 
moalaw,  a  termbr/fori  years  might,  by, the 
mere,  act;  of  law,  without  descent,  have  be- 
come the  freeholds.  This  happened  under 
thei  laming;  of  oect/t^xmc^, ^  whicb  .cast  thb 
&0ehc^dob  thim  (.c).-rThatxase  is  an.  ano- 
maly.;. He  was  tlietesAntof  the  freehpld  by 
reason  of  theioecttpancy  (/}•  Thoi^h'  his 
powesiibn, .  uhder !< thd  1 '  term,  \vas  the;  ^canse 
of  his  occupiincyy  the  term  was  totallyi  dis* 
regarded  in  ttbe  CQndfcisk)Di  that  he  1^  .the 


(c)  Eswr  on  C^tatcs^.  €034  Clv^r-  on  CMtel.  Interests* 
(tf)  Smith  ex  dem.  Dormer  o.    rarkhurst^  3  Atk.  135. 

Str.  1105.  -      .  — 

(O  Co.  Litt.  41.     Hale's  Notes.     Pig.  ot  Recor.  33, 

Harris  r.  Fielding,  I'^Keb.  7B6.  '      v 
(/)  Halo's  Notestq Co. -I-ilt.  *i, .fc«i  v * 


jggriiokL    Hftd  a  itng^par  be«ii  fbuiid  Hie 
ocicupior^  ht  irataM  liave  liad  th»  ^holii  «9 

By  the  statute  lair  (g')*  tht  c^c^uton  and 
administjrfilDn  are  subttituted  in  tiM;  placed  of 
the  gmeiil  oociapiuit :  aad  Mr.  Hai^ve  (A) 
abscipves,  ^  line  title  by  genaral  occupaQcy  if 
jMfP  uftivamUy  prcTcatttd  by  the  «tait,  9i 
i9  Car.  IL  c,  3.  sect*  13 ;  axrd  1%  Geo.  II. 
0.  SK).wct  9."  I 

Thete  ia  one  ease  in  irhich»  perfaapo,  there 
may*  fat  a  tiniQ,  eveq  aU  this  day»  be  a  firee-t 
hold  by  general  oceupanoy,  namely,  in  the 
interval  betsineen  the  death  of  a  tenant  pmtr 
astetn  tits  who  dies  intestate,  and  the  time  of 
obtaining  letters  of  adiniiiistratioo  of  his 
effects,  \ytdiout  allowing  a  title- by  occu* 
pancy  to  exist*  for  the  intetmediatb  time,  the 
maxilD  of  the  law,  which  so  carefully  gikaydt 
JBgunst  the  «6rira<aM  of  the  fteehold,  willbi 
infringed.  Unless'  the  law  leaves  the  ftw- 
bold  open  to  ocCQpaii<7  during  the  inter- 
mediate  time,  tha  statute  of  14 -Geo;  Jl.  iBnst 
receive  ti|lB  eonstroetiolt  that  W  gives  the 
adtninistFator  a  title-  by^  leiatien :  and  thik 
construction  must  proceed  on  the  ground 
that  no  inconvenience  will  be  produced,  as 
administration  can  be  obtained  by  a  stran^r, 

^fiMiP^— iW*— *— ^"^^^^  ■   ■'  ■  I      I  I     ■!       ■        ■ ■       -     1 1*  ■III         ■ 


(g)  14  Ge*.  n.  e.  to.  I.  9. 
W  Htf.  Oe.  Litt  4l>.  b.  Mte  S. 


mtlf  OV  ERfST. 


•  I 


ki  4Sab8e  ^  party  entiUed  riiiJly  an  being 
dAeAf  I'eftiise  to  tiUce  it 

Hius  the  freehold  of  the  church  will  be  in 
abeyance,  till  a  suooeBtev  to  thi^  pa«son  shall 
be  appointed  (i) ;  and  api  tiie  dendiof  tbe  te> 
nant  pour  auire  vk,  leaving  the  po6setaion 
iracaat,  tfae  freehold  will  be  in  ab^noe  till 
•oine  one  enteis  (k).  The  fonner  h^rpothesit 
is  molt  e4iiuoMUit  inth  o«r  syston  of  teomes  ; 
Thus  ift  the  case  of  ^  biithof  a  poathu-^ 
inous  child,  the  kek  for  the  time  being  it 
alldwed  to  take  (/),  tind  the  statute  of  WiU. 
III.  (m)  applies  omhf  to  pos^uinous  ohiidren, 
-wjio  are  to  take  by  purchase,  on  the  death 
of  their  pasent;  and  consequently  are  In  a» 
to  many  purposes  (»). 

All  states  of  inhcntu^ce  arp  estMes  ef 
freehold.  Estates  of  freehold,  hei^vcr,  en 
not  necessarily  ettates'of  inhedtance. 

Under  the  ditiiioa  of  estatetf  Of  freehold, 
may  be  classedt 

1.  The  estate  of  teniuxtftr  kk  oyu  Ijf^; 

2d.  For  tlM  life  of  atiOftiisr  penoiw  at  pour 
mUre  vie.  ^ 

3d,  For  the  joint  lireit  of  mvdnl  petsbns. 

-■      '      ■»     ■!■•■    Jill  iJil  Uiii    m  "t'l  M>Miup#y  n^iiii 


(t)  Co.  Litt  34«|  b. 

(*)  Ibid. 

CO  SlittU«7U  casby  1  Co.  «S»  h.  Watldns'  fiesetii^  ck.  4. 

BmmU  v.  BMMtt^  I  Alk.  S(Xr. 
(m)  II  WfH.IIL  c  >ff.  ^ 

(fi)  Doe  V.  CUrke,  t  H.  filt^:.  '404* 

MiUarf."ranier^/l  Vcf.  if. 
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-  4«  Par  at.  {i^6d  .  Adbic^  circtmificribed 
by,  and  may  determine  ^diunng  A, life  Or, 
livcB,  as, — '  •     •  J  '    .  'U>  !  !  /  -  ]   •  .':  ;  ,,r  ' 

Ist^  During  widowhoods 

-  2d,  Dvuiog  chastity*! 
Sd,  Wihile  sole, . . 
4th,  Tiirtlicreturn  of  A-  froln  RbmcH  md 

the  like ;  of  which  a  great  vajriety  'Of  exfmi* 
fles^  with  the  cixcuoosttooeB  tJiat  /distisigviisU 
estates  of  uncertain.  4urdttoo>  whicli^fare/of 
freehold,  from  those  wliiek  are  of  J]ih&ritapce» 
will  be  found  in  the  essiiy  on.  eatales  (n). 
And  some  of  these  estatesv  of.  freehold  may 
be  transmissible  to  heirs^  orheiraof  thebody; 
still,  hoAvever,  they  are  merely  esfiates  .of. free- 
hold, and  not  of  inheqtance*  The  hm^  arc 
tb  take  by  special,  occupancy  or  designation^ 
not  by  descent  (o). 

Estates  of  inheritance  are»  * 

1st,.  Estates  mfeesimple.       .     .,! .. 

2d,  Qualified  fees.  . :  >  .  ; 

Sd,  Deternnnable.fees.  •   ,  ^  ;     ; 

.  4th,  Fees  subject.to  conditixws..  *   .! 

5th,  Fees  conditional,  and  ...» 

•.  6th, f  Estate;5-tail,  hoi  jUl  their  varied ie$;,(|))* 

And  whatever 'i(Sh-theH»aturo  or  extent  of 


»-.?,x. 


I'> 


■^^T-^ 


(n)  Chap.     Estates  for  Lift:'       '     ^    •'• 

(o)  Low  V.  Barron,  ^1  P;^VJ  26^/ 

Grtyv.  Maiiockj^statcd6i>mlHc]^.W2.  *' 
Doc©.  Blttkc;  e TcViii liq):  ^9.      '    ' 

(p)  Essay  on  Estates;  l^hap*.-  FW 
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the  freehold,  vested  in   the  tenant,  whether 

it  is  of  the  superior  or  inferior  denomination, 

is  of  no  material  importance,  to  the  validity 

of  the   recovery.      All  that  is  regarded  is, 

thatthe  tenant  shall  liave  the  freehold:  jio 

attention  is  paid  to  the  circumstaiice,   that 

the  estate  is  absolute  or  conditional,  indefi^ 

nite  or  indeternunable.     It  will  be  sufficient^ 

even  though  it  should  continue  in  the  teti^xd 

only  for  an  ihstant;  as  in  case  of  a  grant 

made  within  the  term  to  A.  and  his  heirs  /^'l 

he  shall  be  tenant  of  the  freehold:   Though  th^ 

freehold 'comniencfe's;  and,  as  it  shbutd  seethi 

determines  in  tlie  same  insttint,   under  thii 

grant,  the  rule  of^  law,  which  requires  thai 

the  tenant  shall* Have  the  freelloid ' befori 

judgment  is  given,  is  satisfied  •     ' '  ' 


.  .* '  J 
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Whn  ihaU  he  uUd  to  have  the  Pn^td, 

It  must  not  be  utitlefstoo J,  that  the  laxr  re* 
quires  np  more  than  that  the  tenaat  shall 
have  on  estate  of  freeholds-^Atiy  estate  at 
freehold  or  inheritance  would  aiaswer  that 
description:  he  must  have  that  estate  irhich 
confers  the  interest,  emphatically  <]eootiip 
Dated  the  freehold-;  io  other  words,  the  im«* 
mediate  freehojd,  namely,  the  iirst  c^  all  tlie 
estates  of  freehold :  for  example^  when  A.  is 

tenant  for  life^  reinainder  to  h.  fui*   life  in 

* 

tail^  or  in  fee^  B.  Ijias  an  ettate  of  irechold^ 
but  A.  has  the  immediate  freehold :  and  it  is 
he,  or  the  person  who  claims  under  his  con« 
vcjance,  that  must  (to  bar  the  estate-tail, 
&c.)  be  named  tenant  in  thei  proceedings  (9), 
unless  indeed  an  end  shall  be  put  to  liis 
interest,  by  the  surrender  or  merger  of  his 
estate :  so  as  to  accelerate  the  estate  of  the 
person  in  remainder  or  reversion ;  and  thus 
confer  on  him  the  title  to  the  immediate, 
freehold. 

Another  conclusion  to  be  drawn  from  these 
observations  is,  that  the  tenant  must  havfi 


(1)  Pigot,  ST* 

<Sniith  «z  dem.  Dormer  v.  Parkhurst,  S  Atk.   ISfc 
^t8ti«,  1106. 


•  • «     • 


orjitroFiVfJtr.  ^lo 


the  estate  of  freehold.    A   tnet<6  continent 

^  eteeutonf  intetesf  h  t^- estate,   tth6\^W^)iht 

'  ftrtfwer  the  de9cri|5^forl  *  W  an  tjstit^  W'feee*^ 

.  Whoever  wishes  \^  understand  ^i^  ,si|lRJ6Ct 
in  a  scientific  mai>^er  luust  p^^sue  th€  \^m* 
ing  91  reiU  actions.  As  an  votroQiU(;tiQi^,,to 
this  ihteitsting  subject^  the  chapter  oii  Free* 
holds  in  the  Essay  on  Estates,^  wiILit  islioaed) 
be  found  of  ^onie  use« 


• »  1*.  .i'"^      •  •     } 


•9^ 
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so  ONTHE  TENANT  TO  THE 

*    .        *  •  -J 

Jfhoj  in  Pomt  of  .Estate.  &e.  can  tnakc  asuf- 
Jickm  T^nQut  tQ  /Ap  Writ  of  Entry ;  4nd  to 
what  Extent  in  Point  of  Suar£. 

Any  person  in  wliom  ^nc  ifircehold  is  rested^ 
may  convey  it  by  a  fomial  and  efficient  in- 
strument, unless  incapacitated  by  infancy, 
coverturei  idiocjs  o^luriacy.     ,     ; 

The  freehold  in  all  cases  belongs  either  to 
one  person  solelt/^  or  to*  several  persons  joint- 
ly; or  te-se¥eml  persons  in  common  or  dcve- 
TuUy:  or  Ui  two  persons  ms  tenants  by  in- 
Unties  {$).  Thus  there  will  be  either  a  sole 
tenant  of  the  freehold,  joint-tenants,  tenants 
in  common,  or  tenants  by  intireties. 

Again,   persons  are  to   be  considered  as 
.having  the  freehold  either  in  their  own  right, 
or  in  right  of  Some  other  person. 

When  a  person  is  solely  seised,  he  alone  may 
be,  or  may  mlSkc^  a'fenant  to  the  freehold  of 
the  intirety. 

When  several  persons  are  seised  of  the  free- 
hold as  joint-tenants,  or  tenants  in  common^ 
neither  of  them  can,  by  a  conveyance,  make 
a  tenant  of  the  'freehold  for  more  than  his 
aliquot  part.    Nor  can  a  tenant  in  common 


(#)  BmiIj  oa  Eitatei •    Introductor/   dutp.  p.  \%k 
Greooley't  cai»e,  8  C««  71,  b. 
Braaaiatii*i  oase^  9Go.  1SI« 


WUT.  or  GNTET.    /  *  li 

be tsoQfidered  asa  good  tenant  fbitmoffe  4lkan 
bW  particular  f hare*  <As  a  joint^tenant  can^ 
not  cbtvey  more  than  his  aliquot  part,  so 
if  the  writ  it  brou|^ht  against  him  as  tole  te^ 
nanty  and  he  takes  the  defence  oa  himself, 
there  will  be  a  good  tenant  to  the  writ  of  en<« 
try  lor  his  'part  only.  N  otwithstan<ting  joints 
tenants  are  seised  per  my  ^  per  tmit^  and 
joint-tenancy  is  bnly  •  a  plea  in  abatement  {t)^ 
the  want '6f  the  freehold  for  the  remaining 
parts  wili^  aistd  those  parts,  affefct  the  validity 
of  the  recoveryi  The  Marquis  of  Winchaa^ 
ter's  case  vrns  decided  ^n  this  ground.  .  < 

Sole  tenancy  is  also  a  p|ea  in  abatement 
But  ;if  tSie  writ  is  brought,  i^inst  several^ 
when  one  of  them  alone  has  the  freehold,  th« 
recovery  will  be  good  (u)*. 

IVsnancy  by  intireties  is  .peculiar  to  husf- 
band  and  wife,*  and  arises  fh>m  the  legal  no^ 
tion  of  the  unity  -  of  their  persons  (v). 
•  In  all  cases  of  several  tenants,  it  is  im« 
portent  that  each  of  these  persons  shall  be^ 
or  shall  convey  to  the  person  named  as,  te« 
nant  in  the  writ  of  entry,  that  the  recover/ 
may  be  good  for  his  share. 

(0  Bootli'flLMa  Attfotft,  Si* 
(uj  Earl  V.  So9V|  now«  di4f 
(v)  Lttt.i.t91i 

M  9i 


m  0^  tUEi'peKjixn:  no  Tff£ 

.'  Air  ill  joinil-ffenandy.aad  •  tenancy ^liluoonN 
immuuderllisiillatioDs^  ton  veyai)CQS.toaftaer(9); 
«Dd!tn.9^ilfe^jr)y  tlie.. freehold  may  .vest  in  one 
pfirsAD^  or  twd  or  more  persons;  aubject  to  a 
^girtrdf!  athei* penaoDs  who  may  cdihe.M.inuie^ 
er.akasHssr.  a.lgi\fcil  dnoiption^  asi  f^.alLjny 
«^:  cbH^mwha  shall  attain  -21  ymrs;<>f.  ajg?/* 
fei' take. jointly,  ^incfumnoDf  witkrthen;  60 
((i^ttliededbdld may  sbiflb.!.: i».aca8e:.of-t|iiB 
^irt^  k  should  seem  kufficieolt^  ithat  the  person 
'^b,  ior  the.  time  bemgv  sh^l  ^  it) titled  io 
Ike  iieekold,  shall -be  liained  teoani  to  tba 
writ  of  entry,  or.  shall  johi  in  a  convetyiahca 
tb  him;  aiace  the  person  named  teeaat  to  tlie 
imt  of  entry  will  have  the  fieeehoUL*  ^r  tht 
time.'  •     .  '  •  ■  ./ 

But  if  these  persons  have  an  estate4«il»  and 
riiaB  suffer  a  commoa  veocnf  try  in  which  they 
ihalLbe  vonchfidiand  voach  over,  this  trecot 
yery,  it  is  apprehended^Tvil),  ast^'tjle  estwte^ 
tail,  or  tiiie  remainders  t>yer,  ^be  foiadSbo^.oiily 
for  those  shares  whidi  shall  be  tfaeiir  propor«* 
tiou  ctentually^  when  the  quantum  of  shares 
l(haU  be  Qtoerttuned,  by  a  division  ijetwecn  all 


^  •  •  • . » 


-fmi'U9Mhmt99.^%mf^  wSmitt  t*.  T«np!i»,  Comb,  diy^. 
1  Lord  Rajiii.  31  K 

Mutton's  case,. 'P7er,  t74t  b*^ . 
Brent's  case,  Djer,  SM^  t^*  •    * 
(jr)  Gates  v.  Jackson,  2  Str.  U7^  .     . 

Doeo.  Perrjn,  3  Term«  BiQ|i  M4».  .  ^ 
S^odwjrn  v«  Coodwjn,  1  '^.  9$f^ 


become  intitled.  ...:<< 

7  Tp>iUBMnite  tbeffi  ipbiinrikliciM )  jfufippsi  a 
4ew«rltQiikejOift<ieto  all  tbs  chikinsaiafiAt^iiii 
twl^  4Kad.tb«reis  only  cmb  4hild  wha«iS'dls  a! 
owdBnoBi'nMMirveiy ;  Mbdidfteitrardi  'tiep '  idkAv 
4imliiv«b«m2iAbif  MtKMffjF  viJHin/kfati  fi»tr 

cfetfid  ii>bDtii«.»t;,^<Hil^l  abitiastias  totbat^^ib^ii 
)wkiiefeated.f«pariiieiQft9ii  <mA  upoikt^e  btrftr 
fiithefAifldli<^uM>  iimm  beidsfeatcd  p^^nsriiti 
toafinoftiis  opffatifll»Ki€:tibe  'ir(M3|arf9rr]p.  ta»csib 
third  part.  ''''■'■Jk 

•'<  lliQibit-nti  dediiiDnidir  thwifioialri  tHHi^t^t 
vtaaajp^rat.iimyiJtiDiqilestioBQd  wbsdber.lftiiiNri 
oann^y  thon^  anroided  .iiu^vor  <^  th$  ;«ibt 
«ei|dbitU3enK  oiilcbcisa,  wauM.'ahoibe»itMttd 
as  against  those  in  remainder  6r  ievefrHoni 
QShrbsller^iidcNi^litahoiild  seea,iisiJ«lilA  it 
iHiUilw  itfoid«bii6  tOgaiDit  ikose  linrremaihJhrf 
otievciiiidD;«£irby:relatiBd,  and  m^ttfrcot 
jKhfchibappmed^  tbe«bUifcjbyiirUom  tihii;  j«cai> 
,iBik-JMnBs ftiffMBd^  itmMktAa.tytim  taHtodi^^ 
aM^duBid{Mift.oiTtb>slaiid8. '  IHaf  psctaatsaaB 
miitc«ob%ecl3afoilodM  i$drlh)«BaBSTii)vittcli 
i^aidarian  cm  other  peikeniv  ma  UfoilQF  likseloiK- 
4mBstuioes»>  to  havie  «Mate»*iiulp  «atii  .biiQS 
nmufindera^lietwaen  ffa(Bm«iitaiU^  ln;!tiieaib> 

jo^lnt  df  l&tlei;  eiren  ev^tiiaii;^ ,  aii  estate 


B$  ON  THE  TE^^ANT.  TO  THE 

tail  in  and  *  tiiroiigbaat  the  iotirety  of  Hie 
lands.  ^ 

It  hfE|<  sometimes  foeea  questioned  whetlier 
diese'  springing  interests  may  not  be  baned 
by  the  lecbvery  of  ibt  person  who  has  tbe 
vested  ettat^^taiK  The  better  opinion  is:  that 
they  mitiy^not  ;^  and  to  the  point  is  eonsidcied 
in  practioe^'i  Thcise  springihg  intensts  amnot 
merely  cdllateral.  IWIatods,  aitdtheiestiato 
of  the  peiBon'  trho  faok  iaiaqnirsd*  a  vested 
interest,  -  ate  tofc^ct  'to  or.  choi^ged^iifiib 
these   spdngiog    interesfts^^'  »    concuimnt 

lights.  •■•• .  5^*  »j' 

Sometimes  h[usbaiid>and«ife  hmrei^tbefsee- 
hoid  by^n^ieties ;  sometimeaijoontly  as  jotnt** 
tdoants ;  sometimesiby/intifetfflp.;  md,  eonne- 
times  the  husbandi  and  wife  ;tde  seiscxt  wiM^ity 
inright of  the wifeL--  ;  ui  '>'■  .*: *  .; - •" i r::^r*  - • 
\i  Whenltbe  busbandiaad^jidffi'liavi&theiftee^ 
bold,  aa  tttiants  in  common,  fthfasitha  bnsband 
isjoiely  seised  in  .  h«  i  eiwn  v  eight,  ;q£  ibis /own 
moiety;'  and  be'Salttflklhis.iWife)i»[|  sdsediin 
tight.of  the  viibof  diD-iQthei'.nidtety?iandfao, 
SB  seised  infi^ht' of  hi&  wife,;  riiajiriH^i^the:  fvee^ 
iltdd'^ithe.moltifcy  tviiioho>baloD^d  (D^bcff^ 
«nd  may,  !by/iea8QBuofi  theaehsindnbiit^ini 
sight,  nifflw^AhefreehoM/nfithf}  other  Btaat*y. 
«S6  ii^heh  tUo  hMsband  laisd  n^eidsxijnint- 
etestafatiBior'  iteneaLta  by  antiretitflie'nf  the*)fii5&- 
*hol(if  the  .Qtiavejiaoce  of  t^ibustbaifcd'a)onb 
vill    pass    the  freehold ;    and  consequently 


he  ^looe'tmy  makeagood  tenant  to  tiMt  writ' 
of  entxy-iy). 

A  fmtiorii,  this  is.tiie  law  when  the  husband 
and  irifehave  die  s^iain^mepely  in  right  of  the 

:In  Pigott^  B8ywhocite»^  inst.  S4S^'whicfa, 
hoiwever,  it  not  material'  to  this  piApclbe,  it  it 
sMdiaaiiaaii»giv«n  t6'tiiMbaiida]id**Wffe,  and 
the  i(iein>ci£die  body  o^the  fau4band»  r^xiaSnder 
OT^;  th^  hutband  ak^.  flu&isiwprfconry, 
T^^tereiii  <be  lisijteiuult  ito.  the  pt-a^ciipe;' anii 
Tovches  the  c<Mnmon.vDfieh0C.:'  this  i&iM  bap 
totiie isane,  or  bioi in  nmainder;'  forthfe  m* 
QOMpftOKi:  <«niM>t  muie  to  this' oMit^  the 
irif«  b«vH%  a  joUit'eatate  with  faeri  h4sbtfcid» 
she  caapot.  be  a  partaker  of  the  vdcompenaey 
because  sine  'was  ho  party  to  th^  roeoi^ry  s 
ibr  the  ^tat^between  hilsbaud  andwifbin  att 
entire  esta^-  and  no  moiety  bctweM  then  i 
so  the  husband  alone  no  good  tenant  tb^  the 
praecipe,       .      . 

'J'hi^;  case  was  rightly  decided,  l^irvcasom 
however,  to  which  it  is  aacpbed  is  not  ooitrecC. 
The  husbai)d  was  a  good  tenant  to  the  writt 


r  J      i.r-    -I- -*■ —       -         ■-..■.■■.  ... 

^)  Robi9fgn  %.  C«i|t;ti\9,^^  |^TaUi.  IS4. 1  Ht^^iT^. 

Gilb.  Tennr.;s^  108.  ..  ..^ —  - 

(3)  RgbittToa  r.  Comyns,  Cas.  T.  Talb.  164.  ?  Roll.  Afci^ 

39*. 


Ms  ON  THE  TBHAWTTft  f  JIB     .    v 

^^hftif^I^HtMi  wte^ofnd  90  it  appaifB>in  PU 
gutty  tbat  his  estate-tall  was  so  circtiiDStiAiced; 
tiwt  it  inW'.tQot  bftiTed  b(^  a  recdvety,  MMng 

the  freehold  to  the  person  named  as.(etoM^ 
and;te(rh$T9,beea  Yonicbed.:  aad  ^ten  l^igbtt 
^f^itiK^!^  A«  t)us  io»tt»tee  the  nrcofeiy  irtfttld^^ 
hav^  .iiy^vv  >goQd>  hadlthe  tinit joii  tenby^blMii 
bc«i^gbt  ag^i^st  tbf!  bdibaBd  ai>d<  titile  (••)l    • 
■{a  ^qfifwrt.  af  tiie  •opinion -<^t^  th^'  esCftte« 
ImA  ^ravOd:  have  been  tbtmd^by  a  ^tectDMe*- 
ry«  4v^  suffemd  iipbt)'  a  votichei^  of  ^tli($ 
WlNdidk  lapd  a  Touiier  «(«ter 'by  faitti,  Sl^, 
P%o/#t Uaiself  may  life  quoted' a8>  atf-dtufiho- 
)%> • ' .  Iii  pa^  .67*  becpotfl thi«  oa^ <»  4f  latuH 
^i^gRVtt0.tQ  husband)  and  wife,  itild^#te  heirs 
pCiUwimdy.of  the  hatband,  femfeUnd^r  to  a 
ffggfb^^  bnd  -  the  biisbmid  ctisebiitiiiiie^  by 
i^:^lbQftneht9  or  grants  th<$*  lands  by  lease 
iutod  )fdfiwe».  or  deed  of  t>arg(rin  alid  sale  in-» 
rolled^  and  a  Avritof  entry  is  brought  against 
eoimaee,  feo^ee,  pr  gi«intee,  and  fae  vouches 
ibe  husband  alone,  ^ho  vouchH  the  common 
.vouchee :  this  eommon  recovery  is  good,  and 
bars  the  estatMail  ftud  aU  cemaioders,  but 
iiot  the  Tvife^s  ^tate. 
To  *&  thcK  c^  one  gf ne»l  observation . . 
.  may  be  applied.    In  such  instance  the  re«. 
covery  was  defective,   pn  the  ground  that 

wmmmmm^mmmmf^mmmmm^mmtmm^^mtmmmmmm\it\wm  -  i    i    i  — ^— i^— Wfc— — ^— 

(tf)  Plow.  514. 

figott  m^  RecQTeries. 


Hbov^  #tf  /  ^  liie  ^fifi'  of  «iHry  HM-  beerf ^ 
teodtai  algaiiiftt'Kbbift  piem>tt  ifi  #hofii  the 
fmbkiDid '  had  bdiffi  ^Mt^y  b^  ti(6^nl  of^n 

Cuppiaik^ti  dk^  (b);  tiii^bftrh}  ^ni^  yfite  yret^ 

tiie)wi»bi!Ud;<^#M!f  t^ftuide^  tcj  XhelfusbaiiS 

.bivetesceflt  i&<  ti()|.ik}e,'  imd  t1)^  ^BiMd 'cli^ 

i!JOCiltadMiifttti(di986'#tit  «f'  ent^yWis  b^tlght 

i^iiiNii.tl^rdifl^dtidfitiee!  dttd  -ili^litul^nd 

iaMVt(ii^timff  hMiL^^  tm^  to  Ihfe' tenidt6 
itetii4ca-  '«S0{«eMn«  da  tfiSi'  ^tei^.    The  ]an« 

fuageoM  ^  jtt(^M«fnt,  na  thfi6i^tt&  by  Lofd 

ftife^iii".^  <!W«*rttm^ry  sfciTr'bfftd  the  i^. 

afakfriuieii  foffyStbima  n.  Httrftil  ii^tAr\t  t6th.h 

fnidipe)i\ah4f\aKtio\x^  Francis  (Gie  haiahknefjtr 

mhoftBL^:i^m^yheon]j  totcfaed,  sindu^ 

Bhzalwtb  ^vAfe),  who  tad  thejomt  estate 

untti  Itidii  iyolf  f'r^cis  commg  hi  as  trnKhee, 

.1^  coindb  in  ki  priority  of  tte  estate-tai), 

andr  not  of  any  other  estate;  and  the  re-. 

.  ooveff  t<i  Vidti^p  jgare  recompense  to  the 

tail.whicb  Frauci&.had,  and  t» #ie  femaia* 


•  •        •     • 


•  » 

(*)  3  Co.  e. 
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m  ON  T«^  t&iASTT!9  VB 

An9t^•^diltil|oa•ll  to'  be.>ci>llefitod?fioiii 
thpcaac  ia  Figoitt  p..3iB»  is,  ^mU  whom  tb» 
]u]d»pd  and  wife  •««»  tewed  to /thenl^tft.tet* 
naoJto  bjK  •intmtiet,  and  tbi^  heim  oft  th*  bod|r 
of  the  hosbMidk  so  that  there;  is  a  Joiilt.  firee* 
hold  in  the  h^tthawl  •  and  wife;  and  die  anhe* 
litance  in  the  hu»b9D4  solely ;  this^«stale- 
teil  is  to  be  bwred  either  •  by  a^rebovecy  suf* 
feted  by  the  husband  and  irile*  jmatfy  9$  f«- 
nantt,  or  by  the  husband  aUn^attfiMfeAee';  io 
that,)  thougjh  the  husband  alone;  may  tUtkCt 
he  alone  cannot, .  qpdsf  dteMs  cuciimttalaQtBi 
be  a  good  tenant  to  the  wtit  of  entry;  Swthia 
the  conclusion  fiom  Owen  and  Moi|^'« 
(c).  The. poyit  will  be  mof^-niiiitttely. 
sained  in  confudeiing  the  dbetrine  of  V  oiMEtark 

In  practipe,  a.  question  ire(|ueAtIy.  >«ritefek 
whether  a  mere  trtfxtee  may«<.e|th4r  iUoBSt  -ef 
with  tjbe  cop^t  of  the  cef^'.0i«-^f^^<toill 
his  atBistaoQe  •  towards  suiftsiiifig  n  ifdoiriBix* 
Thitt  questio^Kis  motre  important  .when\  thei^ 
is  a  declaied  ^ru^t  for  siifi^oFtil^  .eboti»> 
]gent  n^mfunders,f-It,  is  ifigr^dd  .UitJt  the 
recQveiy;  will  be  .good  at  :1|i^i  ■  and  •  though 
^equity  will  ppt  cqo^)  t))e  Mustee  to  joio  in 
'tl^e  proc|eediog?  for  .AV^oriog  >a  icMoVeiy, 
thic  better  opinioii  ^eeiQ#  to<b0t;  thiey  will  not 

'■  *  • 

_   J    I     "  )*|     •     J       1  I        r '     ,  —  til'        >.  »       • '     t 

(c)  S  Co.  5y  a. 

.      ...aCo^^ 

View  of  the  Rulo  jn  Sl^elJe^^  case^  87. 


ohirgB'iiiaiiiwith  a  IftoidifoCilMslifqr^Y^ 

colty  iA  b^g  satisfied  of  :.tbek:s4t2|tfityk;  s 

Oth«  pQintspeculkM'  to  equitdbJe  i!ecoven 

ries  have.beeo.  noticed  under  t|^  diiFuwHi  » 

.  It  reiDftim  t^nly  to  be  remarked  und^lhin 
bead*  I  tbi^  n  (ermor  /or.  jfear^,  or  otbier^p«p* 
son  b|tv;ii»g  <a,.cbAtt9l  interest,  caimol  be*;« 
gpodtew^.tp  a.wrif;»^;eQtiy.  .  That  ibem 
may  be  a  good  tenant,  tpr  ^  writ  of  ^JtMsy^bj 
bis  means,  he  must  make  a  feoffinent  and 
gairiThe^  freebold"  by  disseisin;  tEe~bettef 
opinion  is,  the  feo£fment  of  tenant  f3r  yewrs 
WiU  gain  the  freehold.   '^ *'      ^         *^ 

Indeed  no  doubt  could  have  been  reason- 
ably entertained  on  this  point,  if  the  court 
of  King's  Bench,  and  afterwards  the  House 
of  Lords  had  not  decided  the  contrary  in 
Taylor  v.  Horde  (d). 

Lord  Hardwicke  viewed  the  feoffinent  of 
a  tenant  for  years,  as  acquiring  the  freehold 
(e)y  so  does  Mr.  Butler'mhjs  excellent  note  to 
Co.  Litt.  330,  b :  and  it  is  hardly  possible  to 


(<0  1  Bvrr.  90.    Cowper,  680.    5  Bro.  P.  Gas.  U7. 
(e)  3  AUu  140.    9  AdL    319. 


cisk»  of  Toy  lory.  Horde  can  be«iip|^art0i;>Tol 

ctoe»  'ifbe'«btl(«(>weit'1:lit8-4d(i^iif^t'  fli»'|^^ 

tfll  -wflkdi  'lie  ^i^4Si»  U:  tibftti «  ^rafo^fn-^etav 
cannot  by  his  feofllKNH^  glft!)»tlM-fiWiloii$'l}j^ 

ifltflti  l«ill6a>o<k^gMluM)s  1l1ti«}^  #^^di8^t<« 
Ubiej  lfC<i<Mditciatt>>tAe^diiihldn4iR^^<iMtr{{klf 
srfiittlS;^  knd  tlbktkhA  %  n^c^dy  M  fVri^ 

And  see  Liucola  College  c^e,,  9.Co«  S^t  •   ' 

*M'i'i      «      M       1;         ^•.•'!  ,'^       I,       *»        '       ^     f<.       i'»         \f, 

I 

J    '    '  •    I      « i      "  •    • , "    *  :»•«■/'  I .  • .  '     ■ ;  *    • 

J,  •  1  ;.•  ...4.  .'»»T*.'*         ''^iJt    i^«  1   >         .  • 


,     *         *     .    '     »/ 


*  »      .  .       •       r 


'.    '  J  .   '*:    ':>•    :     (   ) 


.'  I 


'^     »  ••        •      ^•-    IT*!    »  To) 


/«,  «       .  .  <  r.    w 


..  ,^f  ^pAff/  Xi'mMe.JejHint  mfiftji^^ti  the  ^, 

By.  tKe  coBirnon  Tiav»  it  Wa^'ntcfeskmy  tiiat 
/the  tenant  ^cfiiatly 'tid  ih^^ft^d^^h'dfd' ai 
some  time  before  the  recm^ery  was  suffered, 
in  otiier  words,  judgment  given';  ana  cbtise* 
fluently  tliat  livery  of  &eisiq:  when*  ^cji '  li^ 
very  was  necessary,  must  Jpiave  fxe^n  made, 
d^  the  dedds  executed,  &c»  Tiefoife^  judgment 

^Vi^fe)-    >ow;feythe^'tatW  it  i« 

9^mpient  ti^t  t^ie  d^eds  makibg  tlie  t^Qanit  to 
the  prcBcipCj  or  wn{  of  ientry,.  ^^^7/  appear  to 
%e  dfliecl  in  the. term  in  wliich  .tWYecovery 
iS;  suffered,  although  Uie^  are  iexebiited  af- 
fp^ judgment  jj^yen^^^^  or, even  writ' *of  seisin 
awarded.  . 

.By  thfi^t  statute  it  is  recited,  ;*  tnit  i^  iia» 
/*,,freauen]tl/  Iiappj^nedi  that  Vhe  deeds '  for 
"  majqpg  the  te^nanfs  to  'the  Vrits  of  lenltry, 
•*  or  other  writs  for  sttfferinc  common 're- 
"  coveries*  have, been  lost,  or  that,  tlt^' fines 
**.or  '^dee^s^^makiijg  jthe   ^^^  to 'tjie 

"  said  write,  J^ave  hot  been '  levied '  oif  'fex^- 
V  cpted  till  a/ter  pe  mde^  hi'^jich 

*y/,>'itf  ;.iil  '.i.inll]  till  iilt'Ml  MVtifl  <>J  <>i.ntM(i»u»- 
..  to).X^ey  »  WilUmiy^  S  Salk.  5ff&.  I  I^rd  fej™..  427, 
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^  recoveries,  and  the  writ  of  seisin  awarded^ 
^  by  reason  whereof  great  doubts  have  aris^i 
^  whether  such  recoveries,  for  want  of  pro- 
**  per  tenants  to  the  writs,  are  good  antf  ef« 
••  fectual  in  law ;  to  prevfent  such  doubts  for 
^,  ,the  fiiture,  and  in  order  to  render  oonunon 
f*.  ri^byeriesniore  certain  and  effectual,'*  and 
^mong.other  things  it  is  enacted,  *'  that  from 
^*  and  after  the  cofnmenceraent  of  this  act, 
•^  evei^  recovery  already  sm5pre<J,    or  here- 
**  I  after  t^  Ipe;  suffered,  shall  Ibe  deemed  good 
^*,  and  yaUj^.tb  in  intents*  and  purjwses,  pot- 
•^  withstanding  the  fiiiei  or  deed  pr  deeasi 
^  making  the  tendnl  to  such  w^t,  shouTd^b^ 
V  levied  or  executed  after  tlie  time  of  iljl 
"  judgoiept  given  in    sucli   redovery ,  ^  ani 
•'^  the  award  of  the  writ  of  seisiii  as'  atorer 
^  said,  provided  the  same  appear  to.be  le- 
*^  vied  or  executed  before  the  end  pf  *  thfe 
^^  rtono,  greftt .  session,  s^ssi^n^  or  assiz^^;  ih 
*^  which  such'  recovery  was  suffered;  arid*^tlie 
*  .  i>CTSons  joinmg  m  such  tecoyery  had  ^  ^^v* 
'^*  £cient  estate  and  power  to.  suffer  iiit*skm9 

as  aforesaid. 
'^Tohvmg^ai^  the '  provisions   of 

tliis  act,  care  nhould  be  taken  to' date  the  *  re- 
covery  deeds  Qii  some  dayfwitliih  the  term.  ^ 

T?he  object  of  tlie' '  act  has  by  soihe  *been 
ittpposad  to  have.been^  tamakfijA^^  datsjor 
internal  evidence  of  the  deed  iiself  decisive  of 
the  validity  of  the  recovei%  without  Wldw« 


^'  ns 
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kig  ABS^iWideace.  to.  1)6  given  .respecting  the 
liincof -^Mie3Deciition^s  so  t)iat  the  recoverf 
«may  bft  gDod».  although  the  deeds  are  executed 
qjf^ir^the^ttfm';  provid^dithej  ave  dated  with^ 

inr AlkevtenD.    This*  prettice  cannot  be  safely 

•«dk^pted^i  uUess  it  shall  becoaieiad^>ensably 

rnecettaigrv  'from  circdnialaDObs.  *  In  legal  pro* 

ceedingSy  the  old  .mBmim^of- via  trita^  via 

tutai,  canbbt  be  tootim^itly  obeerved. 

^'T6  avoid  all  qireitietv  on  the  constructioa 

.of  theaot;'^d»  difcbd*  ^uM  be  executed^  as 

wcUatfditea,  witlrfirihfetetni.  •        ^'  J       ^ 

"Olilt^bsixitidta  oirigiil^suggest^  1^ 
^p\ei  is' hdt"  lieconhe  heccjssayy  frmi  expe- 
ndM}<e;i*  >  A  <getttItfiiiatH  «f .  tlie  flrfe  <emineiice, 
'hai'liMi'ltti'b^itioii  that' a  tifl«/' depending 
-oB**«jlb»«yr  cAna(rt^l>6  4atf*dy  actlfejJted;  tim- . 
less  the  recovery  deed  -is  '(fekeciiMAf,  at  least 
-beibifeliMf  ^cbd^dl^  tlie»tet4iH^*by  tht»e  in^vhom 
rtte'fiteehbldi«dldei«:   tlft^bid^  conduction  of 
-the  act,  the  \t<ofds;:  ^•'ftji^eaiv^^&c/'  mean  ap- 
pear in  evidence^  and  do  not  refer  t6  the  in- 
teryal  evidence  of  tht  deeds  themselves.  There 
still  are  strong  grounds  for  trying  to  establish, 
whenever  circumstances  shall  requii^  it,  the 
construction  given  to  the  words  of  the  sta* 
.  tute,  by  those  who  wish  to  make  the  internal 
evidence  of  the  deed  conclusive :  and  this 
construction  becomes  more  obvious,  when 
the  object  of  the  statute,  and  the  nature  of 
thd  provisions  collectively,  are  considered. 
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ip  9upi)ijfllefecls»aiid  for  •the  secuMitr  Itf^tto 
jdapendiog  on  recoveries';  -  vitd  i^JtbiXfOkdain^ 
■CQOclbdfi  tbatin>iisittgtha.word<**>4ii^/»^^t^ 
^gM^iurejadtrated  tot^eiiinteradb'dTidfanae 
(QdT.  the  {dflfld,  smoe'  hy  -tiist  kioii4>3*lpfa*- 
■ciiqsi3r.«i  gliidedy  ami.  hy  tkat  jAoft^vkKfoak 
'.be  pcftlcciKd  ftoin'fiattA?.'  '-.It  ^^.t^niL.-. 
It  must  be  adauU»4»'.  !lio«aevdr;  ifaat  tlttAtA- 
rctttnl  rendem  this  coiMitttd^ii  in<M6iltffi%Ult» 

On  the  recitaj  it;  m^i^  iii8J|^;i9..4tg<i- 
jsmt  t^  ithe  sole  olliji^t  .<]||r,  lh(})«|fM:«l(e  iwaa 
to  WDUft^,  tb^  dfllipqt  9i:»  ^hjh^-  P3^«P«te 

sejsiQ  .s^warded ;  ^nd  ilfiep.  witl),^|^|^ii^i(tf» 
'.tb»t  the  deeds  should  be  datcjdy .  ^^y  tJaQiT  t^th 
c<rf«dwithk»<4ie  thrift.  .         ,.  v.  .i,i  -K-ij^  >i 
.    Xt  is  to  }(ti?i  f^atejadmed  ^h»t a jfinoftaiiotwi- 

pRec^dj^g  .twn,,  will'  Ruppoii  ^  ifi<»^«jr  iitf- 
fq^ed.i^*^^lttprB^.(iJ.  \.  c*. 


,       «•«(  <•      .«*.* 
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(•)  Ldrd  %  «fHi  Selc'i  cve>  10  Mo«...iS,     ,       ., 
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Imtances  in  which  a  Recovery  will  be  good^  aU 

rthougk  the  acUiul  iEreettold  of.  the  particular 

JUmds  is  not  in  the  Person  named  fis  Te-^ 

nantifi  tJieJVriti^JSfitry., 

•  •  • 

*    •  • 

In  generjJ  the  pqrsion  in  -vvhpni  the  freehold 
of  .e;ach  parcel  .of  the  land  resides,  either  iji 
his  ^wn  right,  or  by  means  of  a  conveyance 
made^to  hipa  for  the  purpose,  by  the  diffei  eat 
owners,  ousht  to  be  nSimecl  tenant  in  the 
ivjit  of  entry^ 

To  this  ^enera-l  rule  there  are  three  excep- 
tions : — l&t.  At  the  common  law,  when  lands, 
j)arc^l  of  2L  manor  are  granted  for  life,  or  in 
tail,  the  reversion  vemeims  pared  of  the  manor 
^(i).     In  this  case,  a  recovery  suflei^d  of  the 
^anar^  will  include  the  lands  of  which  the 
reversion  is  in  the  lord ;  or  rather,  and  more 
correctly  speaking,  ihiei  reversion ;  for  the  re- 
covery being  suffered  of  the  manor,  and  the 
reversion  being  parcel  of  the  manor,  the  re* 
version  passes    inclusively  (^-) ;   but  Had  the 
lands. been  severed  from  the  manor,  so  that 
they  did  not  remain  parcel  of  the  nianor^  the 


■taM««Maa«M^Mi^BaMiiirfUMMi»^««^B«Mite^«MM^^M 


'{%)  Litt.  s.  G90* 
Co.  Lite..  S«4,  b. 
*  Rg.^Qil  iCpcoreries,  50» 

(*)  Fig.  ftcwfWl. 

t       •  .    • 
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recovery  would  have  been  voidable,  as  to  the 
reversion  (/). 

J'his  instance  owes  its  existence  to  tlieptin- 
ciples  of, tenure,  and  the  nature  of  a  manor. 
Tlie  reversion  of  the  lands  remains  parcel  of 
the  manor ;  and  the  manor  consequently  in* 
eludes  this  reversion :  and  whoever  recovers 
the  manor  recovers  a  title  to  the  reversion  (m). 
So  the  person  who  recovers  a  manor,  or  to 
whom  a  manor  is  conveyed,  gains  a  title, 
even  to  have  lands  which  shall  eschcafi  and 
they  will  pass  by  a  will  made  before  the  cJj- 
"cheat:  for  lairds  when  escheated,  come  in  lieu 
of  the  services,  and  are  a  consequence  of 
seignory.  But  fvtehold  lands  held  of  a  ma-- 
nor  and  purchased  by  the  lord,  do  not  be- 
come parcel  of  the  manor  (w).  It  is  other- 
wise of  lands  of  copy  hold  tenure,  for  they  are 
not  within  the  statute  of  quia  emptores  (o). 
And  if  the  manor  is  leased  for  life,  excepting 
an  acre.  Sec  the  acre  is   not  parcel  of  the 

manor  (p). 

2d,  llie  act  of  14  Geo.  IL  c.  20,  renders 
it  uni  e-essary  to  procure  thti  surrender,  or 


(/)  Co.  Mtt  324,  b. 
(m)  Fig.  Reco?.  45. 
.  («)  Jruk.  Ceot.  M2. 

lii*inoii  0.  BI«M;kwa21,  Skio.  IC3. 

{y)  IS  Ed.  I. 
{p)  Co.  Liu.  3^4,  b. 
Fix.  Recor.  46*. 
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concurrence,  of  persons  whose  estates  de« 
pend  on  freehold  leases,  viz.  leases  under  rents 
thereby  reserved.  After,  reciting  that  **  se- 
^^  veral  leases  have  been  heretofore,  and  are 
"  hereafter  likely  to  be  made,  of  honors, 
^*  castles,  manors,  lands,  tenements,  and  be- 
**  reditaments,  for  one  or  more  life  or  lires^ 
"  under  particular  rents  thereby  reserved^ 
^^  and  to  be  resented,'  and  that  procuring 
*^  surrenders  of  such  freehold  leases,  or 
**  the  tenants  thereof  td  join,  in  order  to 
**  make  tenants  to  the  writs  of  entry  or 
"  other  writs  for  suffering  common  recove* 
*'  ries,  frequently  occasions  great  trouble^ 
^^  difficulty,  and  expence  to  tenants  in  tail^ 
^'  and  the  same  cannot  in  many  cases  be  ob- 
"  tained,  by  reason  of  the  uncertainty  in 
"  whom  the  legal  estate  of  freehold  under 
"  such  leases  are  vested,  and  also  by  reason 
of  the  disabilities  and  incapacities  of  such 
lessees,  or  persons  claiming  under  them, 
••  by  means  whereof  purchasers  and  family, 
**  settlements  are  often  delayed,  and  may  be 
*•  in  great  danger  of  being  defeated,  if  some 
"  proper  remedy  be  not  provided/' 

The  act  enacts  that,  "  for  remedy  thereof^ 
."  all  common  recoveries  suffered  or  to  be 

« 

•*  suffered  in  his  Majesty's  court  of  Common 
^  Pleas  at  Westminster,  or  in  any  othw 
"  court  of  record  in  the  principality  of  Wales* 
«^  or  19  any  of  the  counties  palatine>  or  in 

rS 
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any  other  6ourt,  hating  jurisdiction  of  the 
same,  of  any  honors,  castles,  manors,  lands, 
•*  tenements,  or  hereditaments,  without  any 
•*  ^surrender  or  surrenders  of  such  lease  or 
•*  leslses,  or 'Without  the  concurrence,  cm:  any 
•*  conreyance  or  assurance  from  such  lessee 
••  •  6t  lessees,  or  other  person  or  persons  claim- 
•*  ing  under  such  lessee  or  lessees,  in  order 
"  to  make  good  tenants  to  the  writs  of  entry 
**  or  other  writs,  whereupon  such  recoveries 
'"  have  'been,  or  shall  be  had  or  suflfered, 
'*'  shall  be  as  valid  and  effecitual  in  law,  to  alf 
**  intents  and  purposes  whatsoever,  as  if  such 
• "  lessee  or  lessees,  or  any  other  person  or  per-- 
'^^  sons  claiming  under  him^  her^  or  thent^  had 
"  conveyed,   or  joined  in  tonveying,  or  shaft 
*'  convey  or  join  in  conveying^  a  good  estate 
"  of  freehold  to  such  person  or  persons  as  has 
'*'  or  have  been,  or  shall  become,  tenant  or 
'"  tenants  to  such  writs   of  entry,  or  other 
'"  writs,  %vhereupon  such  common  recoveries 
**  have  been  or  shall  be  sufFered.** 

And  it  -is  provided  "  That  nothing  in  this 

•^  act   contained  shall   extend,    or  be  con- 

"  strued  to  extend,   to  make  any  common 

•^*  recoveries  valid  and  effectual  in  }aw,un* 

•  **  less  the  person  or  persons  in  titled  to   tlie 

/*'  first  estate  for  life,  or  other  ^'eater  estate 

'^^  fin  case  there  be  no  such  estate  for  life  in 

"  beinJeV  in  reversion  or  remainder  next  after 

the  expiratioiT  of  such  ieasels  has  *or  hftye. 
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**  bj  some  lawful  act  or  means,  conveyed 
*•  OF/assured,  or  joined  in  conveying  orasear- 
"  ing,  or  shall  by  some  la\!Kful  act  or  means 
**  convey  or  assure,  or  join  in  conveyi»ig  or' 
**  assuring,  an  estate  for  life  at  the  least, 
**  to  such  person  or  persons  as  has  or  have 
*'  been,  or  shall  become  tenant  or  tenants 
"  to  the  writs  of  entry,  or  other  writs,  where- 
"  upon  such  common  recoveries  bavebeer^ 
**  or  shall  be  suffered." 

From  tlie  exception  it  will  be  collected, 
that  this  act  does  not  extend  to  persons  who 
have  estates  of  freehold,  by  act  of  law;  as 
tenants  by  the  curtesy,  or  in  dower ;  or  per- 
sons hiaving  estates  for  life  under  marriage 
settlements,  wills,  &c.  or  by  any  other  means 
than  leases  at  reserved  rents. 

This  statute,  in  its  positive  and  enacting 
part,  is  founded  on  the  principle  of  the  com- 
mon law,  in  regard  to  lands  granted  for  par-** 
ticular  estates,  when  the  reversion  continued 
parcel  of  a  manor.  In  practice,  it  was  dif- 
ficult to  obtain  the  concurrence  of  these  les- 
sees ;  and  though  they  or  those  in  whom  their 
estate  is  vested  still  are  the  persons  against 
whom  a  writ  of  entry  in  a  real  adverse  ac- 
tion, must  be  brought,  it  was  parfectiy  rea* 
sonable  to  dispense  with  their  concurrence  in 
a  common  recovery,  which  is  now  merely  a 
species  of  common  assurance. 

In   Goodtitle^  on    deimae    of  Bridges  v. 
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Duke  of  Chandos  (q\   Lord  Mcuisfield  ob- 
aerved,   "  it  is   now  fully  settled  and  esta- 
•*  blishedy   that  tenant  in  tail,  may,  if  he 
^^  pleases,  either  turn  his  estate-t^il  into  a 
•*  fee,  or  alienate  it  for  his  own  benefit  by 
**  duly  suffering  a  common  recovery;   but 
^^  he  must  have  a  sufficient  estate  and  power 
*^  to  qualify  him  to  su0er  such  recovery,  he 
**  Riust  either  be  the  tenant  in  tail  in  pos-i 
•^  session,  or  he  must  have  the  concurrence 
•♦  of  the  freeholder  who  claims  under  the 
"  $ame  settlements.   This  principle  is  adhered 
"  to  by  the  statute  of  14  Geo.  II.  e.  20, 
•*  The  tenant  for  life  whose  consent  is  neces-r 
^^  sary  to  the  tenant  in  tail  in  reniainder,  to 
*t  enable  him  to  cut  off  the  entail,  is  not  the 
"  lessee  of  the  land  under  a  benejkial  lease; 
*•*  but  the  original   tenant  for  life   claiming 
"  under  the  family  settlement,  and  having  a 
**  life  estate  settled  upon  him  prior,^  in  or- 
^  der  of  succession,  to  the  othei-s  remainder 
^*  in  tail.'* 

These  observations  are  introduced,  for  the 
purpose  of  remarking,  that  it  is  immaterial 
whether  the  first  tenant  for  life  has  the  free- 
hold under  the  samey  or  a  di^ event  settlement, 
or  under  any  other  conveyance  or  a  will. 
At  the  common  law,  with  the  exception  that 


(9)  I  iPttffr.  1072. 
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W  been  noticed,  the  person  m  ho  had  the 
freehold,  under  a  beneficial  lease^  was  the  per-* 
son  whose  concurrence  was  necessar)^ ;  and 
tliQUgh  tlie  statute  ha^  dispeu.^ed  with  the 
necessity  of  his  concurrence,  does  it  follow 
that  his  concurrence  will  not  answer  the  pur- 
pose ?  Even  when  the  reversion  on  leases  for 
lives  remained  parcel  of  the  manor,  a  com- 
Hion  recovery  could  Hot  have  been  suffered 
of  the  particular  tenements  vested  in  these 
lessees  without  their  concurrence,  although 
their  reversion  and  services  would  have  passed 
inclusively  by  a  recovery  suffered  of  tlie  ma- 
nor of  which  they  were  parcel.  Before  the 
conclMsioQ  can  be  drawn,  that  the  concur- 
rence of  a  tenant  under  a  beneficial  lease 
will  not  be  sufficient,  the  statute  of  14  Geo. 
II.  must  be  construed  to  have  made  a  mate- 
rial alteration  in  the  law  on  this  subject ;  and 
to  have  restricted  the  right  of  a  tenant  in 
tail,  to  .avail  himself  of  the  concurrence  of 
the  person  who,  actually,  and  iu  point  of 
law,  is  tlie  freeholder.  The  act  lias  no  words 
•of  exclusion ;  it  places  the  recovery  under  the 
remedial  part  of  the  act  on  the  footing  of  a 
recovery  duly  suffered  at  the  common  law, 
.thus  allowing  the  inference,  and  even  atford- 
ing  the  illustration,  that  a  recovery  duly 
suJflFered,  according  to  the  rules  of  the  com-* 
•laon  law^  is, to  be  supported. 
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The  proviso  is  merely  to  controul  the  enact* 
ingpart,  and  to  shew,  that  tenant  in  tail^ 
when  he  Wailed  himself  of  the  provisions  of 
the  act,  was  not  to  be  competent  to  suffer  a 
common  recovery,  unless  he  had  the  imme* 
diate  estate-tail,  or  obtained  the  concurrence 
of  the  freeholder  intided  to  the  receipt  of  the 
reserved  rent. 

In  this  place  it  may  be  observed  that  the 
necessity,  at  the  coitimon  law,  of  the  con- 
currence of  the  freeholder,  though  t  mere  be- 
neficiallessee,  or  a  usufructuary  occupier  in 
suffering  recoveries,  &c.  in  all  •probetbilit3r^ 
gave  rise  to  leases  for  ye^s,  determitiable  onl 
lives,  so  common  in  the  westerh  counties,  as 
preferable  to  leases  for  life.  Indeed  another 
advantage  resulting  from  this  sort  of  lease  is 
that  renewals  may  be  granted  of  additional 
interests,  by  way  of  interesse  termini^  so  as 
hot  to  affect  the  remedy  for  rent  or  benefit  of 
the  covenants  Under  former  leases^  And  4 
still  further  advantage  is,  that  the  renewai 
may  be  made  without  a  surrender  by  mortp- 
gagees,  trustees,  &c.  arid  the  legal  title  un- 
der the  subsisting  term  is  left  undisturbed. 

And  thirdly,  recoveries  will  be  good  as  be* 
tween  the  parties  themselves  and  their  heirs, 
notwithstanding  the  freehold  is  not  in  the 
person  named  as  the  tenant  to  the  writ  of 
e»try.    Between  these  parties,  and  all  who 
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claim  under  them,  the  recovery  operates  as 
a  cmvef/ance^  and  has  thfc  effect  of  nsh:  estttp^ 
pel.  On  this  point  sooie  f6rtber  pbaei^* 
t>ons  will  be  added,  in  considering  xiko^ 
veries,  by  estoppel. 
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Regtdations  hy  Stdtute^  concerning  the  Evi-^ 
•  dtncey  in  Relation  to  the  Tenant  to  the 
-  Writ  vf  Entry. 

The  statute  of  14  Geo.  11.  c.  20,  as  has 
ahready  been  bbserved,  has  made  recoveries 
goody  notwithstanding  the  fine  or  deed  mak* 
ing  the  tenant  to  the  writ  of  entry,  shall  be 
levied  or  execute^  after  the  time  of  the  judg- 
ment given  in  such  recovery,  and  the  award 
of  the  writ  of  seisin,  provided  the  same 
appepr  to  be  levied,  or  executed,  before  the 
end  of  the  term,  &c.  in  which  such  recovery 
was  suffered,  and  the  perscms  joining  in  such 
recovery  had  gA  sufficient  e§.tf|te  and  power 
to  suffer  the  same. 

By  the  same  statute,  for  the  purpose  of  pro^ 
tecting  purchasers  from  neglect,  *^  in  enter- 
"  ing  recoveries  of  record,  purchasers  bona 
^  Jide^  and  for  a  valuable  consideration, 
and  all  claiming  under  them,  having  been  in 
possession  of  the  purchased  estate,  or  estatei^ 
from  the  iitne  of  such  purchase^  shall  and 
may,  after  the  end  of  20  years  from  the 
time  of  such  purchase^**  (not  the  time  of  suf- 
fering the  recovery,)  '*  produce  in  evidence 
*^  the  deed  or  deeds,  making  a  tenant  to  the 
"  writ  or  writs  of  entry,  or  other  writs  for 
suffering  a  common  recovery,  or  common 
i;ec5veries,  and  declaring  the  uses  of  a  re- 
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•*  covery  or  recoveries,  and  tlie  deed  or  deeds 
'*  so  produced  (the  execution  thereof  being 
^*  duly  proved)  shall  in  all  courts  of  law  and 
••  equity,  be  deemed  and  taken  as  a  good 
^*  and  sufficient  evidence,  for  such  purchaser 
^'  and  purchasers,  and  those  claiming  under 
*^  him,  her,  or  them,  that  such  recovery  or 
recoveries  was  or  were  duly  suffered  arid 
perfected,  according  to  the  purport  of  such 
<<  deed  or  deeds^  in  case  no  record  can  be 
"  found  of  such  recovery  or  recoveries,  or 
"  the  same  should  appear  not  to  be  regularly 
**  entered  on  record :  provided  always  that 
the  person  or  persons  making  such  deed  or 
deeds  as   aforesaid,    and    declaring    the 
uses  of  a  common  recovery  or  recoveries, 
^^  had  a  sufficient  estate  and  power  to  make 
i^  a  tenant  to  such  writ  or  writs  as  aforesaid^ 
*^  and  to  suffer  such  common  recovery  or 
"  recoveries/'    . 

That  this  statiite  may  apply,  the  deed 
must  be  sufficiently  formal  to  shew,  that  the 
steps  intended  to  be  taken,  for  the  purpose 
of  suffi^ring  the  recovery,  were  such  as  were 
proper  for  suffering  an  effectual  recovery. 
The  act,  in  effect,  makes  the  deed  evidence 
of  the  recovery,  in  those  instances  which  are 
within  the  scope  of  the  statute.  Hence  the 
object  and  the  use  of  the  clause  which  shews 
the  intent  of  the  conveyance,  for  making  a 
tenant  to  the  w^it  of  entry,  and  details  the 
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ftdbstaace  of  the  intended  proceeding.  lor 
tranfiadtions  then  of  considerable  .imf>ortan€e, 
in  which  security  of  title  is  more  an  object 
than  economy  in  e^xpence^  the  common  fonn 
which  details  the  order  of  the  proceedings 
should  be  observed.  Thisfomi,  with  a  geae^ 
fftl  notice  of  the  variations  whieh  take  place 
lindet  different  circunsistanceS)  will  be  added 
in  the  appendix.  -  It  may  be  proper  also  to 
observe  that  the  deed  is  evidence  of  the  r^u-< 
larity  of  the  proceedings  in  those  instances 
only  in  which  there  are  not  any  proceedings 
to  rebut  4;he  presumption^  except  that  irre« 
gulaiities  in  the  entries  are  disregarded. 
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QfCas^s  in  which  the  Law  does,  and  does  not^ 
udmit  of  the  Presumptio?!  that  there  was  a 
good  Tenant  to  tlie  Writ  of  Entry. 

In  some  cases,  the  courts  will  presume  the 
cojicurTience  of  the  freeholder  in  the  reodr 
very ;  as  when  the  possession  has  accom- 
.panied  the  title  under  the  recovery  fcr  a  Iqh^ 
lime(r). 

Or  where  there  has  been  coUatero}  cvi- 
idence,  to  rabe  the  presumption  of  a  sur- 
render,  by  the  person  in  whom  the  ireehold 
iwas  vested ;  as  entries  in  the  attorney's  books 
of  3  suirender  prepared  and  paid  for  {s). 

:But:unless  there  are  circumstances  to  i^aise 
the  presumption,   as  possession^  under  ,the 
•  recoveify,  or  the  like,  the  court  will  not  jpre* 
\mme  a  surrender  {t).  ; 

.  And  though  a  recovery,  would,  undetcir-- 

« oun&tancesjt  be  presumed  to  Tbe  good,  yet  if 

*tht  presumption  is  rebutted,   by  the  pro* 

iduction    of  deeds,   which  shew  a  defect  of  ^ 

title  under  the  recovery,   by   proving  that 
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'     (r)  Green  v.  Proud,  1  Mod.  1 17. 

"    (0  Warren  on  the  demise  of  Webb.  v.  Grcirrillc,  ft  Stra.  14M, 

,3r,BMrr.  1071. 

(/)  Goodtitle  on  dem.  Bridges  v.  Duke  of  Chandof^  2  Burr. 
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tliere  ttes  not  a  good  tenant  to  the  writ  of 
entry,  the  presumption  will  fail  (v.) 

The  general  outline  of  the  doctrine  of  the 
presumption  of  the  law,  as  it  applies  to  this 
subject,  is  fully  explained  by  Lord  Mansfield^ 
ill  giving  judgment  in  the  case  of  Goodtitle 
ex  dent.  Bridges  w  Duke  of  Chandos  (w). 
He  said  "  Where  a  person  has  power  to  sut- 
•*  fer  a  recovery,  and  thereby  bar  the  estate- 
•*  tail,  omnia  pnesumuutur  rit^  tt  solemnit^r 
•*  actOy  until  the  contrary  appears ;  and  it  i% 
•*  reasonable  that  it  should  be   so.     But  if 
**  the  contrary  shall  appear,  there  is  an  end 
**  of  the  presumption.    This  was  the  case  of 
**  the  Earl  of  fS!{/f  b/A's   recovery,  up  on  a  trial 
**  at  bar  in  this  court  in  Easter  Term,   1747. 
•*  There,  the  contrary  did  appear :  and  the 
presumption  was  thereby  destroyed.  There 
were  blundering  deeds  actually  produced, 
which  appeared  clearly  to  be  wrong ;  and 
•*  it  was  manifest,  upon   the  evidence  dis- 
^  closed,  that  there  was  no  good  tenant  to 
•*  the  praecipe.     It  was  therefore  impossible 
^  for  the  court,  in  that  case,  to  presume  that 
*  •*  there  was  one/' 

"  But  if  a  man  has  power  to  suffer  a  re- 
"  covery,    that  is  a  solid   and  reasonable 
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(o)  Keene  ex  dein.Barl  of  Portsmouth  r.  Earl  of  EiSngfuuB» 
Stra.  It67. 
(0)  %  Burr.  1971. 


4< 


,     .WRIT  OF.  ENTRar.  7$ 

^*  ground  for  prestiming  that  all  was  done 
V  rightly  and  regularly ;  Unless  somethiiig 
."  to  the  contrary  shall,  appear/' 

''  So,  where  the  £reehold  is  in.  a  trustee 
^'  for  the  tenant  in  tail  himself,  and.  under 
'^  his  power  and  direction,  it  is  a  reasonaJt)le 
^*  and  just  cause  for  presuming  that  every 
.**  thing  was  regularly  transacted/' 

"  So,  where  the .  person,   or  persons  in- 
terested to  object  against  the  validity  of  a 
recovery  have  had  an  opportunity  to  make 
objections  to   it ; '  but,    instead  of  doing 
sOy  have  acquiesced  under  it,  and  npt  at  aH 
*^  disputed  its  validity ;  thb  is  a  preaumptioA 
*^  that  all  was  right    and   regular,    foras- 
much as  they  never  did  object  to  it/' 
But  there  can  be  no  presuinptioQ  of  the 
'*  nature  of  evidence,  in  any  case»  without 
^  something  from  wlience  to  make  it ;  some 
ground  to  found  the  presumption  upon. 
Whereas  here  is  absolutely  notliing.  from 
^  whence  to  presume ;.  no  sort  ,6f  ground  to 
*^  build  any  presumption  upon.    .The  single 
'•*  pvetence,  to  any  the  least  ground  of  pre- 
*^  sumption  in  the  present  case;.  <san  be.  only 
^'  this,  that  no  tenant  in  t«iU :  in  relDJlio^oF, 
"  would  suffer  a  recovery,  ;withwt.fijsit;ge<>- 
^^  ting  a  surrender  of  the  lifo^tate,  in  order 
"  to  make  it  valid  and  effqetQ^/''  ,j,    '  :> 
**  But  even  that  ground  (slight^fts. it  i*)  will 
-^  not  hold  in  the  caseiiaw  bofpTfe  M9  i :%  ^^ 
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^  ^oet  not  «11  api^Bar,  iipon'  the  -lepoft  of 
^  the  judge,  that  ilr.  iGeof^e  Bridges  •  (who 
"  .sui&red  the  -lecovei^  i|i  question)  had  .the 
^  least  intention  whatsoever  to  include  those 
t^  particular  lancU  ia  the  xecovery  which  he 
^  aaffeved,  and  had^full  power  ki  himself 
^  alon?,   to  suffer^.^of  all  the  rest  of  the 
^  estate,  whereof  jie  w^s  at  that  tim^  tenant 
^  dn  tail  in  po^essiop.     He  was  then  in 
*^  posnession  of  -the   manor  of  Kejnsham, 
^  and  of .  otlior  lanjls  on  Keynsham  sufficient 
^' to  answer  the  general  description  uqed  in 
^v  the  recovery,  relating  to  such  part,  of  the 
^  fwovered  estates  as  lay  in   Keynsham. 
•^  Hfe  must  probably  know,  or  have  been 
*^  informed  4>y,his  counsel  or  agents,  that  he 
^  could  have  no  s^ch;  power  over  the  siattled 
^'  part;  without  obtaiqing.  a  sura^ender.  of  the 
^-life^estate.   iHe  might  perh3.ps  be  satis- 
*^  ^4isd,  *that«  he  could Jdot  obtain  a  jsurjcender 
^  of  t|)6ilife^state  in  these  settled  iands :  or, 
^  he*mi^thayeatten)pted  to  obtain  it,  and 
*^:;fa}led«insuch  pittempt." 
'  '^^f  If  the-m^re  singleiactof<thQ'^elIlaJode^- 
'^  ^^aor  ib'  tail'  suffering;  a  j  reco v«ery ,  w^s.  alone 
f^  sufficient  ^to  groond  a . presHmptio^  of  a 
-^  amronder  6ffthe.  lifercstate,  it  ..wioiild  be 
'^  m  the  power  ^f;^ver^.  remainder- rniin  in 
^  tail  to  bartheestate^tail,  notwithstanding 
*•*  the  -tenant .  fo;-  -life  ^liould  .absolutely  re- 
^  Aisete  joiii'Oiirkli  <liJ«^in.sufferirigJa.jrfico« 
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^*  rerjTi  Therefore'  it  is  necessary  that  th^re 
**  should  be  facts  and  circumstances  td 
^  ground  a  presumption  of  such  asurrendei? 
"  upon.  '^ 

•*  Whereas,  in  the  present  case,  it  is  so  far 
"  from  being  reasonable  to  presume,  that 
"  there  was  such  a  surrender  from  thirf 
^  jointress,  in  order  to  bar  the  estate-tail  ill 
**  remainder,  and  give  the  power  of  disposal 
••  to  George,  in  prejudice  to  James  Bridges} 
'•  that  there  are,  on  the  contrary,  manyrfea- 
"  sons  to  induce  a  suspicion^  that  there  wa^ 
*♦  n^t  such  a  surrender-  She  might  have 
more  regard  for  James  than  for  George  i 
she  might  have  a  friendship  for  James, 
and  a  dislike  to  George ;  she  might  think 
"  it  wrong  or  unkind  to  hurt  the  reversioner; 
••  or  even  whim  and  peevishness  might 
**  prevent  her  from  interfering :  there  is  no 
"  defining  thevarious  reasons  she  might  have 
••  from  hindering  her  surrendering  her  life- 
♦*  estate  for  such  a  purpose. 

"  Mr.  George  Bridges  being  only  tenant 
"  in  tail  in  remainder,  and  the  life-estate, 
under  the  mme  t€ttlem€nt^  still  subsisting 
at  the  time  of  his  suffering  the  recovery*,  ft 
is  clear  that  he  had  no  power  to  alien  or  to 
**  bar ;  and  there  is  nothing  from  whence  to 
••  presume  a  surrender  of  the  life*e8tate,  to 
^  enable  him  to  do  so« 

**  If  he  had  a  power  to  bar  or  alien,  then 
•*  indted  no  presumptipn  could  have  been 


t  • 

(( 


ON  THE  TEHANT  tO  ME 

t 

^  too  hfg^>  in  order  to  pfrevent  slips  m  !c- 
V  gal  forms  and  methods  of  conveyance^  and 
<*  effectuate  the  intention  of  k  person  who 
^*  had  a  legal  right  to  do  such  an  act. 

"  The  net  of  14  Geo.  II.  c-  20,  means  to 
•*  presare  the  same  negative  to  persons 
claiming  under  the  family  settlement  as 
they  had  before. 
*^  And  no  argument  can  be  drawn  in  the 
^*  present  case,  from  lehgth  of  time ;  because 
"  the  jointress  died  but  in  1759;  and  the 
•*  ejectment  was  instantly  brought.^' 

Qii  another  day  "  his  lordship  said^  he 
^*  had  looked  into  his^own  notes  of  the  case 
**  of  Warren  J  on  the  demise  of  Webby  against 
"  Greenville^  where  the  recovery  was  of  40 
**  years  s^tanding ;  and  the  coiurt  did  lay  it 
down,  in  that  casC;,  "  That  a/Ver  >a  «ca- 
verif  of  40  years  $tan(lifig,  they  reoulet^ 
mtht>Ut  any  other  circwn9t(fnce$^  pre^iuim  a 
conditional  surrender  to  have,  been  ?nade  by 
the  tenant  for  life  ;  and  they  relied  upon 
1  Ve^tr.  237,  and  Mr,  Piggott's  Book,  p. 

'4  1.  But  his  lordship  observcdi  tjiat  there 
"  areotliercircyrastaptcfc^  inthecS^ein  Ven^ 
^  his, '  and  there- is  nothing  in  Figott-  to  jit^tify 
his  general  position.  And  he  acHlpd,  t^iat  , 
in  tb^.case  then  'at  th^  fear^  ^tltuje  ^ourtd^.. 
^^  (as  li©  h^.d  tf\k<JO  it  down)  adi^dt  aa  evi- 
"  (lence  the  entry  in  the  attorneys,  book,  as 
"  had  be^vmeqlieqped.  ..    :  ..,.         ' 

..  r't:  Hftsi^i<t  M  >viis  rathei:  more  .sttofijgjj  of 


^^  dpiiiioh  than  he  was  yesterday^  *  That  iij 
the  present  case,^  there  is  no  ground  for  a 
presumj)ti6h  that  there  was  any  surrender 
^  by  the  tenant  for  life/  Here  are  two  par:* 
**  ticular  reasons  against  tnaking  any  such 
*/  presumption i  One  is,  that  there  does  not 
^  appear  to  have  been  any  intention  in  thft 
^*  remainder-man  in  tail>  to  suffer  i  recovery 
•^  of  th^se  particular  lands:  tlie  other  is. 
**.  that  here  was  no  possession  at  alK  utider 
*  tliis  recQ\Try;  but,  on  the  contrary,  the 
•*  ejectment  was  brought,  and  the  validity 
"*  of  the  recovery  piit  into  litigation,  iiiime- 
^  diately  afteir  the  death  df  the  tenant  fof' 
«  life.  '\    ' 

**  if  the  eldest  son,  ^fho  had  a  remainder  • 
**  in  tail  liiider  A  fiimily  settlcriienK  sliould 
^*  privately  suffer  a  common  recovery,  aiid 
•*  his  father  live  many  years  afterwards  ;  it 
^  might  as  w*ell  be  argued,  thai  length'  of 
^*'  tim6  from  the  date  of  the  recovery  should 
•*  induce  a  presumption  that'  tlie  tathei'  siir-* 
*^  reiWered  his  estate  for  life.  ' 
/^*.And  his  lordship  declared,  himself  as 
•*  clear,  that  if  tliere  nad  bceii  a  It)hg  posses-*' 
*'  sion  by  the  tenant  in  tail,  after  the  d'eatK^ 
"  of  the  tenant  for  life;  though  ^lich  apos^ 
^  session  might  be  ascribed  to  the  entail, 
^^  the  presuioptioQ  aught  ta  hav#  been  made 
*'  upon  the  ground  of  acquie^enqe  under  it> 
*^  and  the  probability  ariging*  therefeoin,  that 
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"  the  parties  knew  that  the  recovery  was  jMt 
**  defective. 

« 

"  His  lordship  furth<(r  added,  that  he 
^^  woiild  have  it  imderstood,  that  possessioa 
**  of  the  tenant  in  tail,  after  the  death  of  the 

tenant  for  life,  does  leave  a  ground  of  pre-* 

2$umption  that  thei*e  was  a  surrender.  But 
"  in  the  present  case,  here  is  no  possession, 
*^  after  the  death  of  the  tenant  for  life :  the 
•*  ejectment  was  brought  immediately/' 

To  these  observations  it  may  be  added^ 
that  the  strongest  possible  ground  for  the  pro; 
sumption  of  a  surrender  is,  that  the  tenant 
in  tail  hdd  the  possession  at  the  time  when, 
he  suffered  the  recovery. 

The  next  degree  is,  that  though  the  tenant 
was  not  in  fact  actually  in  possession  at  tliQ 
time  of  suffering  the  recovery^  the  possession 
was  afterwards  held  in  opposition  to  the  te- 
nant for  life,  the  issue  in  tail,  &c. — In  short^^ 
the  former  is  the  presumption  arising  from, 
a  fact, — the  latter  from  acquiescence. 

Any  act  done  by  the  tenant  for  life,  as 
owner,  subsequent  to  the  rccgvery,  rebuts 
the  presumption  of  a  sturender  (s)..  In  Bar^^ 
letf's  case,  tlie  person  by  whom  the  recovery^ 
was  suffered  had  accepted  a  lease  derived  un- 
der the  title  of  the  jointress:  so  that  tlew 


(»)  Hakes  Barlif^  me,  S  Mod.  910. 
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nj^as  an  acknowledgment  on  his  part  that  the 
^tate  for  life  was  continuing.  And  by  the 
Stat  14  Geo.  II.  c.  20,  it  is  provided,  that 
every  recovery  ialready  suffered,  or  hereafter 
to  be  suffered,  shall,  after  the  expiration  of 
twenty  years,  from  the  time  of  the  suffering 
thereof,  be  deemed  good  and  \'alid  to  all  in- 
tents and  purposes,  if  it  appears,  upon  iht 
face  of  such  recovery,  that  there  was  a  te- 
nant to  the  writ^  and  if  the  persons  joining  in 
such  recovery  had  a  sufficient  estate  and 
power  to  suffer  the  same,  notwithstanding 
the  deed  or  deeds  for  making  the  tenant  to 
such  writ  should  be  lost,  or  not  appear. 

This  act  does  not  extend  to  any  case  in 
which  the  deeds  making  the  tenant,  are  pro- 
duced.  It  merely  applies  to  those  cases  in 
which  the  deeds  making  the  tenant,  &c.  are 
lost :— so  that  if  the  deeds  are  in  existence, 
and  producecl,  they  may  defeat  the  opera- 
tion of  a  recovery,  which  otherwise  would 
have  been  presumed  to  have  been  good. 

For  this  reason  a  purchaser  will  not  accept 
a  title  depending  on  a  common  recovery, 
without  great  caution,  unless  the  deeds  are 
produced,  since  he  has  no  certainty  of  the 
uses,  &c.  and  since  he  runs  the  ri&k  that 
the  deeds,  if  produced,  might  vitiate  the  title. 


,' 


Of  ]iecove7]m  good  hj   Bstoppef^   without  d 

'  gpoa  Tenant  to  the  Jfnt  of  Entry  :  and  oftht^ 

yecessHyof'tke  Concun-encc  of  a  Tenant 

•  in  a  former  Recovery  ^  in  a  second  ItecoVert/j 

or    the  "Dieds  prepdrotory    ihtreto  :—mth 

Observatjpn.^^  hy'f^ay  ofCahtmiyh  guard 

"  hgainsi  ^  tht'  Incontenience  sometimes  expe^ 

''  fieiidid front  th^  present  Pi^actic&^ 

*  •  *  ■ 

A  rtcovery  suffered  by  a  tenant  in  tail; 
vrtihout  a  good  tenant  to;  the  writ  of  entry^ 
k  voidable  by  the  issue  in  tailj^  and/th9se  in 
remaipdev  or  revei'sion/  It  is  voidaf)le  only, 
not  void^  At  least,'  this  is  the  coticfusion 
which  it  will  be  attempted  to  estabtfsli ;  and 
a  recovery  suffered '  by  a  person  who  h«s  the 
inherit aitce^  not  intaikd'^ "  wiU  '  be  good  as 
against  himself  and  ms  heirs ;  although  the 
fi^ehold  is  pot  vested  in  the  pfrsort  jiameci 
as  teii^nt  to  the  v/rit  of  entry,  ♦•.  *  .     • 

But  it  13  apprehended  that  a  recovery  suf» 
feyed  by  tenant  ip  tail,  upon  a  writ  brought 
against  a  Person  not  tenant  of  the  freehold, 
will  be  binding  on  ^ini,  and  continue  in  force 
till  avoided.  ' 

In 'the  Maiquis  pf  Winchester*^  case  (y), 
tlie  person  by  whom  the '  recover  j  -vvus  suf-s 
^red  had  the  freehold  Jointli/[  with  Anne  Mills, 


.  Q(LyL<4L  h  V,.. 
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Aid  also  the  inheritance  in  tail,  and  it  was 
Agreed,  that  for  the  moiety  of  which  Anne 
Mills  was  tenant  for  life,  the  recovery  was- 
Hot  an}*  bar,  either  to  the  estate-tail,  which 
Lionel  (the  person  by  whom  the  recovery 
vTBs  suffered)  had  expectant  on  tlie  estate  of 
Anne  INIills,  or  to  the  remainder  of  Henry, 
because,  that  for  this  nioieh^  Lionel  was  not 
tenant  to  the  praecipe ;  but  the  recovery  had 
operation  against  him  by  estoppel  and  con- 
clusion, which  shall  not  bind  the  issue  in 
feail,  who  claimeth  performcmdoni. 

So  in  Owen  aj^d  Morgari^  case,  (5?)  in  which: 
husband  tenant  by  intii^ties  with  his  wif(^ 
had  suffered  a  recovery,  as  tenatat,  without 
ttee^  concurrence  (d  his  wife,  it  Was  agreed 
that  the  recovery,  asr  to  the  estate  of  the  h\is*' 
band^  took  its  eflfect  "by  estoppel  arid  con-^ 
elusion. 

jAInd  in  Einc(^  €<^g€^s  cas^-,  (a)  thou^  af 
re€5oveTy  was  deemed  defective  against  tfee^ 
isilib  in  t4il,  it- wa6  considered  to  ba!r  thtf 
party  liimsdf,  so  tjhot  hi^  eoirid  notieiittsr  iiit<i^ 
the  land.  *       .   ^  .       :  . 

-  AndinSd^*  d^id  Sink's  case  (i^tlidlafiguagfe* 
of  tl*e  coiirt  ,  Was  J  that  -  c  6miu6n  recoveiries  j 
altjiough  there  aw  ho  tenants. txj  the  pra&cipC," 
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« 

are  good  by  way  of  estoppel,  against  the 
p&rties  who  suffer  them,  though  not  ^g^iuU 
remainder^nien,  strangers,  &c. 

And  in  JVebb  v.  Nect:  Hillj  (c)  a  bargain  and 
sale  was  made,  and  a  recovery  suffered  to 
uses,  by  a  person  seised  in  fee ^  in  remainder, 
expectant  on  an  estate  of  freehold,  Two 
points  wore  moved,  firet,  if  the  uses  express^r 
ed  in  the  indenture  of  bargain  and  sale  were 
good :  2d,  If  the  recovery  suffered  against 
him  in  reversion,  when  the  freehold  wnsin  a 
stranger,  shall  bind  the  revejcsioner  and  his. 
heirs  ?  And  the  court  held  clearly,  as  to 
the  first  point,  tb»t  theliniitation  to  the  uses, 
as  this  case  w^s,  was  good,  2d,  That  the  recO'- 
very  was  good  against  him  in  the  reversion 
and  his  heirs,  and  they  commanded  judg« 
ment  to  be  entered  accordingly,  . 

So  in  Shelley'i  case  (rf),  it  was  said,  if  the. 
Ijenant  in  fee-simple  make  a  lease  for  life, 
9nd  suffer  4  recovery,  he  and  his  heirs  ^re  fon 
^yer  concjudpd  ;  but  if  the  tenant  in  tail  be 
seised  of  a  reversion  expectant  on ,  an  instate; 
for  life,  and  have  judgment  to  recover  over 
in.  value,  yet  his  issue  shaU  avoid  the  reco-. 
y^Ut  fpr  ^^  Pb^W  nqt  be  estopped,  because, 
he  claimeth  perfornidm  doni. 


jmt,^.W9m 


(e)  Cro.  ^liz./^l, 
id)  1  Co.  95, 


WRIT  OF  ENTRY.  89 

In  Barker  v.  Keate  (e),  North,  Chief  Jus- 
tice, observed,  that  if  a  real  action  be  brought 
against  A.  who  is  not  tenant  to  the  prcecipe^ 
and  a  recovery  be  had  against  him,  the  she- 
riff can  turn  him  out  who  is  in  possession ; 
but  if  be,  who  is  not  in  possession,  coroe  in 
by  voucher,  he  is  estopped  to  say  after war^^, 
that  he  was  not  party  to  the  writ,  so  that  he 
who  is  bound  must  be  tenant  or  vouchee,  or 
claim  under  them. 

These  are  tlie  leading  authoritjies  to  be  met 
with  on  this  point.  They  are  summed  up  by 
Mr.  Piggot^  (f)  who  has  given  the  points  of 
difference,  in  these  terms :  If  there  be  a  te- 
nant for  life,  remainder  in  tail,  remainder  in 
fee,  if  he  in  remainder  in  tail  suffer  a  com- 
mon recovery,  it  bars  not  the  entail,  because 
no  tenant  to  the  praecipe ;  but  if  he  in  re- 
mainder in  fee  suffers  a  common  recovery,  that 
bars  his  heirs,  as  has  been  said  before. 

These  observations  lead  to  some  important 
conclusions  in  practice,  applicable  to  cases 
in  which  a  recovery  has  been  suffered  by  te- 
nant in  tail  ;  and  the  same  is  voidable,  for  want 
of  a  good  tenant  to  tlie  writ  of  entry. 

They  also  lead  to  some  observations  re- 
specting the  practice  of  requiring  that  the 
person,  to  whom  tenant  in  tail  has  conveyed, 
preparatory  to  a  recovery  afterwards  suffered, 
and  which  is  defective  for  want  of  the  irnmc* 

*» 

(e}  %  Mod.  349. 
'  (/)  P«ge  37. 
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diatc  freehold  in  the  tenant,  shall  be  either 
the  tenant  in  a  new  recovery,  or  shall  join 
in  making  the  tenant  to  that  recovery. — 
Firsts  Sometimes  the  deed  contains  more  par- 
cels than  the  recovery.  In  this  instance,  un« 
less  the  recovery  shall  be  amended,  it  is  clear 
that  the  freehold  of  the  lands,  not  included 
in  the  recovery,  remains  in  the  person  named 
tenant,  and,  of  course,  on  suffering  ano- 
ther recovery,  a  conveyance  must  be  obtained 
from  tliis  person  or  his  heirs,  or  a  writ  of 
entry  must  be  brought  against  him  or  bis 
heirs.  U'his  is  universally  and  very  justly, 
the  practice.  The  necessity  of  this  practice 
might  be  prevented  by  an  express  declara- 
tion to  this  effect:  {a)  "  Provided  always 
and  it  is  hereby  declared,  ^c.  that  if  the 
saidy  ^  (the  tenant)  shall  not  on  or  before 
the  day  of  pay  to  the  said  his 
executors,  or  administrators,  the  sum  of 
100,0001 ;  then,  and  in  that  case,  such,  and 
so  many  and  such  parts,  if  any,  of  the  meS' 
*'  suages,  ^'C.  as  shall  remain  vested  in  the  said 
*'  (the  tenant,)  after  the  said  day  of 
by  reason  of  any  defect  in  the  said  intended 
recovery  or  otherwise ;  shall  from  and  after 
"  the  said  day  of  remain,  continue,  and  be, 
"  ^c.  And  that  the  saia  (the  tenant)  aw d 

^^  his  heirs  shall  stand  and  be  seised,  ^c.  and 
^  that  these  presents,  ^c.  shalloperate  and  enure 
to  tJie  -  usesy  ^*c.  hereinbefore  limited,  ex-; 
pressed^  and  declared    ^  and  concerning  the 
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This  de^claj^tion  mM  9fii^n)te  9^  %:  sbiftang 
i?«f ,..  evgp  tj^pxigb.  tb^.  Qwv«ywE((Q^  ia  to  tfao 
n^se  of^  th'g  :te^wt  iq  fee  \  90  a^^  tbe-.coimgnp 
an(C^  is,  p^a^le  to.  o^erat^  through  tfasi-itm* 
dium  ofth^  sUtAt^.tqr  t];99)sf6r|rins' uses  into 
r(9sses§ion.  -  S.ucb  a  limitation  i^  ^Qt  «<iii«ii» 
«ible  into  %  hu^^ifi  an4  ^\%  tchc^iefftte  at 
such,  uiider  tb^  st^tut^i^r  of  ^es  i»fi4 .  IqioIa 
^ents,  r 

Secondly t  ^pjoiet^n^^s  a  i»cosV^ry  i9,«H0Mra4 
^y  a  person  who  hf».nievel;  ^9  <8l:^ftMaU 
\ni  r^majmder,  ^fter  $»  ^tate-  of  fto^biti^ 
vifhout  QbtaiuiDg-  the.  qowsirfaiH?©-  o£  tha 
freeholdej;.    ^h  thit  c»se^,  ?|&  l\a^  ^Ir^^fboeu 
observied,.  the  r,ecpve.r;f .  w  CQiisidei)Bfii-4«  yioiAk 
fii^le,  and  not  a&  im^nely.  Y<4d,    .         ^ . .    /. . 
puflhg  th^.  ppnti|iuaiu;fi.c\f  t^fte^ldiW 
the  j^evioiis  tejiiai}!: ,  f^jr  U^  ^^^l^^ioliH}* 
tual. recovery  ,c^»P,t.  be  aJ#B|»^  i^jt^^ol 
Bis.coiipurre^jc^^  but,!  ^i]tb<jl^^  €0p6itll«m»^ 
?in  effectual  reqo.Y«py  nwiy.  besufe^fit  witbowC 
calling  pn  th<p.  tpnwt  ^  %  te^oymSi  t»'yi^. 
iji  tJi^.  coav.eyj^cp;  I  but.  eiv^;  t^^  ifi.  tin 
<<>cmi?r,9oiiyeyanc^rapde^^ 
t>e  feft^  the . tiUf >. Wi|depejR^f|?)|o<iC'»B3J;4$WPS4 
tion^bn  the  validity  Pf  tji^.ieip^weKj^.wy/ibte 
.expose^  to..;th^.  obj(ppt«^..t^-t^||g^,  «(i 
-  ^^jf«  ,o^.inhentaop^,iil.ipi(;|i^|jf^gft  Iftt^lpai 
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,  When  the  defect  in  the  recovery  is  to  be 
supplied,  after  the  previous  estate  of  freehold 
has  determined,  it  is  the  practice  to  require, 
that  the  tenant  in  the  former  recovery,  or  his 
heirs,  or  devisees,  if  any,  shall  be  tenant, 
or  tenants,  in  the  new  recovery ;  or  that  he 

^  or  they  shall  join  in  a  conveyance,  for  mak- 
ing a  conveyance  to  that  recovery ;  nor,  with 
a  view  to  objections  by  other  counsel,  is  it 
safe,  in  preparing  recovery  deeds,  to  forego 
this  caution,  when  there,  is  an  opportunity 
of  obtaining  the  requisite  conveyance. 
:  But  whenever  it  shall  become  necessary  to 
support  a  title,  on  an  adverse  litigation,  merely 
on  account  of  the  want  of  such  convcyancei 
it  may  be  contended,  and,  it  should  seem, 
4<7ithgpeftt  chance  of  success,  that  the  former 
recovery  was  good,  as  between  the  parties ; 
thsLt'the  estate  conveyed  to  the  tenant  was 
drawn  out  of  him  by  the  operation  of  the  re- 
covery ;  l^at  the  declamtion  of  the  uses  go- 
verns the  legal  title  as  between  these  parties. 
To  this  Reasoning  it  would  possibly  be  ob- 

'  jected^  tblitthe  issue  in  tail,  and  those  in  re- 
mainder, are  not  bound'  by  estoppel .  This,  as 
to  abstract  proposition,  is  liot  denied,  nor  will 
'"■^^--^^thfe'tonblusion  that  has  been  offered. 


jIp  recovery,  good  as  between  the  parties,  may 
be  voidabJei  as  against  the  issue,  &c.  because 
the3^  ^td  iiot  bound  by  estoppel.— But  aU 
iioiigh^  iftiey  ar6  not  bouxid  by  tl^e  estpppe^ 
of  the  recovetyi  ^'  by  ^  liieiihs'Tono^fi  i^idk 
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the  €onveyance  is  not  good  till  avQided»  so  as 
to  govern  the  legal  title  to  the  freehold.  On 
thecontrar/y  the  conveyance  of  tenant  in  tail 
has,  as  against  himself,  precisely  the  same, 
operation  as  a  conveyance  by  tenant  in  fee 
has  against  that  tenant 

A  conveyance  by  tenant  in  tail,  by  lease 
and  release,  by  feo£Ement,  by  fine  without 
proclamations,  &c.  is  an  effectual  convey* 
ance  by  him^  of  a  base  fee,  or  of  a  defeasible 
fee ;  and  consequently  of  the  freehold ;  al- 
though it  does  not  bind  the  issue. .  It  opcr 
rates,  however,  against  the  issue  so  far,  that 
they  must  make  their  entry ;  or,  if  there  is 
a  discontinuance,  bring  their  action  to  de^ 
feat  the  estate:  and  tlie  person  in  whom 
the  freehold  resides  under  this  assurance,  is 
the  pierson  who  must  be  considered  as  the  te^ 
nant  whom  they  are  to  sue* 

The  same  reasoning,  and  the  pripcip]^ 
on  which  it  is  grounded,  prove  that  when 
the  freehold  passes,  as  between  tlie  parties, 
by  way  of  conveyance,  it  must  pass  as 
against  all  mankind :  and  indeed  there  is  an 
absurdity  in  supposing  the  same  person  to  be 
tenant  of  the  freehold,  as  against  all  man^ 
kind,  except  the  issue  in  tail,  and  those  in  re-r 
mainder :  morQ  especially,  as^  it  is  of  no 
consequence  to  the  issue,  &c.  who  is  the  te-^ 
naot.-^'-;^  that  is  necessary  for  tiieir  sake  is, 
that  then^  shall  be  a  person  on  whom  their 
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fehirf  tofty  txe  made,  or  against  vrhom  tlielr 
liction  ihay  be  brought  (g). 

Be^des,  as  in  point  of  law,  the  person  de- 
iivihg  *'a  title  under  this  imperfect,  or  void- 
'^ble  Conveyance,  is  the  person  ajgainst  whotn 
the  issue  must  bring  the^r  action,  sliould 
they  rcsof t  to  an  iaction  to  establi^  their 
tight;  this  seems  incontrovertibly  to  prove 
that  this  person  has  the  freehdld. 

Since  these  observations  wer6  first  dictal- 
€d,  this  |X)int  has  been  fully  considered  on 
a  case  which  arosfe  ^nd  cJilled  for  its  appli- 
Catloil  in  practice.  Oh  that  case,  the  reiisbn- 
iiig  offered  in  support  of  a  sixth  recovery ,  after 
five  defective  recoveries;  wks  to  this  effect. 

In  jf^obd^i  Cofrveyffncing;  chaptef  Recove- 
ries, undfer  the  head  bf  avoiding  rfecove- 
ri(?s.  It  is  said,  that  the  recoveror  himself 
cannot  falsifj^  a  recovelry;  &nd  this  propbsi- 
tioh  is  given  by  way  of  contrast  to  the  in- 
stances^ wjiich  aref  ^ifevibusty  stated,  6t  re^ 
COVferies  voidable  for  different  reasons,  "ian<j[ 
one  of  them  is,  tha^' the  recovery  may  b6 
ftVbided,  foY  that  he,  against  whom  the  writ 
of  entry  is  brought,  is  riot  tenant  of  the  free- 
hold, by  right  or  wrotig,'*al  the  time  of  {he 
writ  brought;  fetid  tfee  language  of  ^Pigofl 
6'ti  Recdvertfes  (p. -169;  ifc;  .that  ah  erroheoui 


■>•■  ■   ri   ,,  ^1  1.   ,.  ■  ■  ,,    ,,     :  i„   ii  |.ji 
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eommoin  tecoVerjr  is  goofd  tfil  reveiseiU  by 
lensoB,  as  he  observes,  of  the  intaided  rec^n* 
pense.  *  Tlm»  however,  is  not  the  true  reasbik 
In  point  of  law,  the  recovcny  amoUufts  to  a 
conveyance,  as  between  tike  parties,  wheti 
one  of  tbem  has  a  seisin ;  and  as  an  edtixi*' 
guishment  by  estoppel,  when  tkere  is  dierd j 
a  tight  of  action  or  of  entry.     »      ^ 

And  in  the  Marquis  of  ff^nchesttr'n  oase^ 
it  was  said  that  common  recoveries^  by  A 
benign  interpretation  of  the  law,  ought  id  bft 
maintained,  because  they  aire  the  common 
assurances  of  the  land ;  but  it  was  agreed 
that  for  the  moiety  whereof  Anne  Mills  was 
tefnant  for  life,  the  recovery  was  not  any  bar 
either  to  the  estateM:ail  whicii  liond  had^ 
expectant  on  the  estate  of  Anne  Millsk  or  to 
the  remainder  of  Henry,  because,  that  §ot 
this  moiety  Lionel  was  not  tenant  of  the 
praecipe :  but  the  recovery  bad  its  opoatioii 
against  him  by  estoppel  and  oonclnsioa^ 
which  shall  not  bind  thebsoe  in  tail,  who 
claimeth  j>fr/or»?a»i  doni.  i 

So  in  Owen  v.  Morgan^  3  Co.'  5,  the  case 
'^as  supposed  to  be  the  same  as  if  the  hus- 
band had  bad  a  ren^ainder  in  tail,  expectant 
on  an  estate  for  life ;  in  which  case,  the  bock 
CowdaueS^  a  conHixm  rQcovdny  bad'  agdnst 
him  sli^l  not  hmi^  be^^anse  he  wais  i  not  td- 
Raiit  of  the  praecipe^  nor  seised  by  fbrbe  df 
I  the  tail;  but  the  veoov'eryv  aatdtheestatp 
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of  the  favftfaand^  took  its  effect  by  estop{>cl 
and  cottcltuuon,  ^nd  therewith  agreeth  12 
£dj  IV.  14,  that  against  a  eammon  recovery 
against  the  ancestor,  the  issue  may  say,  that 
the  ance^rwas  not  tenant"  tempore  brevity 
Both  these  cases  suppose  the  recovery  to  be 
good  between  the  parties,  and  consequently^ 
they  must  operate  as  a  conveyance,  and  the 
issue  in  tail  and  those  in  remainder  are  dnren 
to  their  writ  of  error,  to  avoid  the  recovery } 
imd  it  would  be  highly  inconvenient  that 
the  tenant  in  tail  should  continue  seised^  con* 
trary  to  his  own  solemn  act,  or  that  the  per<* 
son  to  whom  he  conveys,  and  who  is  named 
tenant  in  the  proceedings  towards  the  reco-» 
very,  should  be  at  liberty  to  defend  himself^ 
and  consequently,  retain  the  estate,  by  al- 
leging the  incapacity  of  the  tenant  in  tail 
to  suffer  a  recovery,  which  will  be  binding 
against  his  issue  and  those  in  remainder ;  and 
it  cannot  be  supposed  that  if  the  demandant 
acquires  a  seisin  either  in  fact,  or  in  law,  that 
he  can  claim  to  be  exempt  from  the  use^ 
declared  of  his  estate. 

Mr.  Cruise  also  admits  that  a  common  re* 
covcry  may  be  good  by  estoppel. — See  Es- 
aay  on  Recoveries,  page  271 « 

Mr.  Figott  also  (p.  123)  allows  that  if  there 
-be  no  tenant  to  the  praecipe,  yet,  if  the  par- 
ly wiio  suffers  the  recovery  has  a  fee-4iin>- 
^le,  he  and  hia  h^irs  are  estopped^    The  lik^ 
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proppsition  will  be  found  in  2  Cruise^  p.  90  i 
^nd  when  he  says,  this  is  only  wh'ei^  the 
person  who  suflTersthe  common  recovery  is 
tenant  in  fee,  he  must- be  understood  (and\ 
the  context  evidently  shews  it)  as  applying 
his  observation  to  the  effect  of  the  recovery, 
a>  against  per«,ns  claiming  under  the_tenant 
in  tail ;  aiid  not  to  its  effect  or  opera tion,  as 
against  the  tenant  in  tail  himself ;  nor  even 
to  deny  that  the  recovery  is  not  good,  even 
against  the  issue  in  tail,  &c«  till  avoided. 

The  point  is  more  cleSirly  stated  in  the 
same  book,  p.  271,  in  these  terms :  A  com- 
mon  recovery  when  suffered  of  an  estat€-tait^ 
will  not  operate  as  an  estoppel  against  the 
issue  in  tail,  the  remainder-man,  orrev^r- 
sioner.  But  even  ifMn  Cruise  wishes  in  the 
former  passages,  to  be  understood  in  any  other 
sense  thdd  the  one  J  have  ascribed  to  him« 
the  authorities  to  which  hef  refers  do  not  sup* 
port  his  conclusion. 

In  Burnet  and  others  v.  Vade  and  others. 
9  Mod.  314,  the  Chancellor  treats  a  recovery 
by  tenant  in  fee-simple,  as  good  to  bipj^ 
him  and  his  heirs  by  estoppel,  although  there 
is  not  any  tenant  to  the  praecipe:  dnd  addfs, 
the  re^pn  why  th^re  is. bo*  want  of  a  ienaat 
to  the  pnecipe,  in  a  r^bver^  by  tehant '  in 
fee,  is  this  ;  that  if  suqfa  prsecipfe '  is  brou^hl 
against  a  stranger  who  is,  not  tenant,  and  life 
Touch  the  tehant  of  the  hcnds,' '  «ad  he  enters 


ON  THE  TENi,!^  TO  THE 


\ 


into  warranty,,  by  that  he  admits  the  stran- 
ger tQ  be  tenant  of  the  lands,   and  so  binds 
himself  and  his  heirs  by  estoppel.    He  prOf 
ceeds  to  obseiye,  but  if  h^  had  been  tenant 
in  tail,  this  would  not  have  estapped  his  issue^ 
because  he  claims  by  a  superior  gift,  per/or^ 
hwm  dgni^  and  not  through  or  by  bis  anpe?*^ 
tor*    And,  in  tl^e  ease  before  the  courts  ^e 
said  these,  recoveries  have  revoked  the  wilL 
ajnd  Sir  J6hn  Leigh  has  by  them  regained  ^ 
new  estate  to  the  purpose  of  revoking  the 
will,  although  it  be  the  old  one*    Ip  short, 
the  yecoYery  had  the  effect  of  passing  th€» 
inheritance  to  the  demandant,  and  for  van|; 
of  ap  express  declaration  of  uses,  (for  so  the 
case^  appeared  upo]^  the  facts)  the  use  re- 
sulted.   This  then  is  an  admission  that  in  the 
case  of  a  tenant  in  fee  sufiering  a  common 
recovery,  without  a  good  tenant  to  the  prae- 
cipe, the  seisin   passes  to  the.  demandant^ 
so  that  the  uses  may  arise  on  his  spisin,  jmd 

■  * 

lie  ejtpressly  declared,  or  result  by  opera- 
tion of  law. 

Also,  in  Duke  and  Smith's  case,  4  Leon, 
^38,  it  was  agreed,  tliat  if  he  iB  reversion 
suffered  the  comnipn  recovery  to  use;?,  his 
heirs  cannot  nlead  that  his  father  had  not  any 
]|hiDg  at .  thei  tin^e  of.  the  recovery,  for  lie  is 
estopjped  tosay  that, his  father  was  not  te* 
nant  ^to  the  pr2ecipe,  and  therefore  it  is  a  goo4 
iffpvwy  against  1j^, by.  way  of  ejtoppelt 
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So  In^Butt  and  Wyattj  upon  a  special  Ver- 
dict it  wis  adjudged;  (see  1  Roll's  Abr.  865, 
b.  12,)  tlkat  if  A.  seised  iri  fee  of  land,  is  dii- 
seised  of  this  by  B.  and  during  the  disseisin  a 
praecipe  is  brought  of  this  by  D.  against  A* 
who  suffers  a  comtiion  recovery  of  this,  to  the 
use  of  D.  the  recoveror,  although  this  is  iti 
truth  a  void  recovery  for  want  of  a  tenant-to 
the  praecipe,  yet  It  sfeall  be  a  good  recovery 
by  estoppel,  to  bind  A.  his  heirs  and  assigns; 
but  in  this  instance  it  is  apprehended  the 
Tecbvery  operated  *by  way  of  tstinguiskfnenl^ 
'and  not  by  way  of  convey dnh^J 

WMv.  Nee t.  mi,  Cro.  Eliz,  21,  alito 
decidcSd,  that  a  recovery  is  good  against  the 
tathfii  in  fee,  by  estoppel,  thou^  the  frfeo;^ 
faoM  is  in  another  person :'  and  the  language 
of  tlie  court  in  Lord  ISey  and  Sek'i  case,  10 
Mod.  45,  is,  that  Common  recoveries,  al- 
though theffe  are  no  tSenAnts  io  the!  iprs^pes, 
are  good  by'wtiy  of  estoppel^  against  the 
parlies  who  suffered  them,  though  not  i^gkiiSit 
remainder*men  and 'sti^aiig|6r6^ '  &e.  '  i  '  •    --^ 

The  greater  part  of  the  aithoritie.  ar^ 
it  must  be  adniitted,  applied^  iio*  the  ^as6 
of  a  tenant  in  fee,  who  suffers  a  coohmoik 
recovery,  yet  it  is  understood  ^a4-  tenant 
in  tail  is  -  precisely  in  the  •  s^nie  *  prfedica:^ . 
ment  for  this  purpose  as  tenant  in  fcei 
with  the  difference  only,  that  in  the  ease 
of  It 'tenant  in  ^fee,  the  rfecoteiy  cannot  ^be 

n2 
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.avoided,  while,  in  the  ca»  of.  tenant  in  tail,  it 

|nay  be  avoided  by  the  issue  in  tail^  or  those 

.|Q  reversion  or  remainder :  but  it  remains  in 

^forc^  till  avoided :   and  when  the  principles 

•n  which  recoveries,  ajre  founded  are  traced 

.through   aU  tjidr  circpniSitances ;   Avhen  we 

/oUoilf  Mr>  .■  ■■'  .    J  m/s  ,very  jv5t  cqncj\ision, 

^that  the  recovery  pf  1772  woi]|Id  certain{y 

patop  Jjtu^(xi(d  ^nd  his  heifs  from,  alleging  any 

;tljing  contr^rxtoit ;  wh^i^Lw^^lsocKimideirthfiit 

JJae  parties  tq  thp  jjigment^  .^f  j^  c^urtqf  cpm^ 

Jpetent  j^ri$(li^tio|i  ,are  jbpijind  by  tha^t  judg? 

ment ;  and  i£^t|)e  seisin  d9es  not  pass  to:  tli^ 

(demandant,  it  must  remain  ip  the  tenant ;  ^nd 

.jJbat  the  tenc(nt  ^  )^\\  ,^irs    cannot  fiffaer 

judgment  a^vef  that  he  w^s  nq|  tenant,  though 

^e  might  in  i]i^  fin^t  instance  hfive  pleaded 

fipn  tei^ifre;  and   that.th^re  is  n^  ^ppareqt 

,f:^rorin  ;t|^e  recovery,  a|nd  that  th^  parties 

tq  tiig ;  iudgn^^nt  can    avoid    it  ,  p^ly  for 

moT^  «ppf»rei»^  qp  the  record,  ^ud  not  for 
J^t  pxtFRppow^  fapt^  asi  npn  te^^c,  &c.  of  the 
tenant;  w^ni^y,  k  is.^uhpittfifl,  s^tt^sfy  qurr 
^lye^  l|)^t;thj^  sfis^i^  which -w^  vested  in 
iuxfoi^dw^  4isnfn  put  pf  him  by  tiie  ppera^ 
|iqn  of  t\\^  .ff-covery  ^nd  pa^^ed  to  the  dpf 
jn^qdf^nfi  wd.  supplied  a  seisip  ^  the  usef, 
luid,  consequently^ ^  coijiferred  a  tit]e  to^  tho 
fr^holfl,  ux^Cj^  %yhichthe  recovery  in  question 
in^  be  yupportecji*/.  ^o  answer  w;as  given  to 
this  reasoning,  b^  ^gentlexjiani  ^yhosck^9W| 


fedge  and  acuteness  would  Imve  enabled  hiiii^ 
with  great  ease  to  detect  any  faHaty  in  the* 
obMrvations.  The  probability  is  that  he  did' 
not  find  any  authority,  or  any  princijrfie  to* 
oppose  to  the  reasoning, :  on  which  tlje  obser-'' 
rations  are  grounded.  •  '  .        ' 

To  sum  up  these  observations :  it  shouldT 
seem  that  tenant  in  tail  is  ptr^anally  bound  by* 
all  such  acts,  as  will  bind  a  tenant  in  fee/ 
The  necessary  dedtittion  is,  that  the  recovery 
will  be  so  far  good,  that  it  wSI  pass  th^ 
estate,  as  between  the  parties,  though  it  will^ 
not  bind  the  issue,  or  those  in  reversion  or 
remainder,  because  they  are  not  bound  by 
estoppels. 

Admitting  the  recovery  to  be  good  betweerf 
the  parties  though  UQt  binding  on  the  issue/ 
&c^  it  will  have  the  effect  of  a  conveyance. 
Tlie  demandant  will  obtain  a  seisin:  and 
uses  may  be  declared  of  that  seisin,  and 
arise  from  die  same,  and  be  executed  into 
estate. 

The  uses  tlieh  will  govern  the  title  to  the  le^ 
gal  estate.  Such  recofrery,  though  voidable,  i^ 
not^ctually  void :  and,  in  the  nvean  time  tWi 
avoided,  the  legal  title  must  be  traced  through 
this  recovery ;  and,  granting  thi^  teasoniug 
to  bevicof recti  the  fi^iilKold  is  in  the  cestui- gtft 
ttte  ondttr'^the  recoverjfi  'and  not  in  the  per- 
•oh  tO^v^hbm^  a  conveyance  was  made  of  an 
estate  of  freehold,  though  not  of  the  iu^ 
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mediate  freehold^  for  the  purpose  of  sufieriqg 
the  recovery*  The  Gooclusion  bj  that  there 
1$  not.  any  absolute  occasion^  when  .sui^ 
feeing  another  recovery,  to  call  for  a  con-, 
veyance  from  the  peispn  named  9^  tenaQl^ 
in  the  former  recovery.  These  observations 
will  deserve  to  be  weighed^  when  a  title  £hal! 
tequire  the  aid  of  argument  in  support  of  its 
validity. ; 

Tkirdly.  Sometimes  the  conveyance  for 
making  the  tenant  to  the  writ  of  entry  xk 
defective  in  point  of  form  or  of  substance, 
as  in  the  /instance  of  a  bargain  and  sdle  foe 
want  .of  inrolment^  or  of  a  feofi[hieiit  for 
want  of  livery  of  seisin ;  so  a  release  for  want 
pf  an  estate  .capable  of  enlargement;  so  that 
no  estate,  not  even  a  voidable  one,  parses  { no? 
is  it  operative  in  any  other  mode,  and  coQse? 
quently  there  is  no  good  tenant  to  the  w<ft 
In  this  case,  the  concufripnce  of  the  tenant, 
in  suffering  the  second  recovery ^  caqnotbe 
necessary,  since  he  never  had  any  freehold ; 
but  the  recovery,  it  should  seem;,  is^gpod;  as 
between  the  parties ;  and. the  obseira^tions  io 
the  last  instance •  are.  equally  , applicable  tQ 
this  instance.  »  : .    , ... 

Fourihly.  But  when  the  convey^pce  is 
good,  and  the  recov^jjy  bad^  sq  as  tobe  ab? 
solutely  void,  and  npit  /ner^ly  voi^hle^  :ai 
when  it  does  not  coinpnse>  the  piitee]^,  ^ 
converse  » t^u^,  ;        ,    ,  ^  ^  : ;,   crfx, ; .  r 
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'  Itftldy^  Sbtoedmes  the  recovc^  is  suf* 
fered  in  the  first  instance,  and  afterwards,  that 
is  to  say,  after  the  end  of  the  term,  and  by 
deeds  dated  subsequent  to  the  term^  the 
freehold  is  conveyed  to  the  tenant 

This  recovery  is  objectionable.  It  seemr 
clearly  voidable  by  the  i^ue,  and  those  ia 
remainder  and  reversion,  for  want  of  a  sood 
tenant;  and  it  would  be  highly  imprudent  to 
suiSer  another  recovery,  without  calling  for 
a  conveyance  from  *  the  teriant,^  or  naming 
him  tenant  in  the  new  recovery.  In  shorty 
it  would  be  extremely  difficult,  to  support 
the  second  recovery,  Without  such  concuiv 
rence.  But  it  might  be  contended,  should  it  be 
necessary,  that  the  deblaratioh  of^  uses,  in  the 
^language  in  which  this  declaration  is  generally 
penned,  is  sufficient  to  govern  the  uses,  not 
only  of  the  recovery  so  suffered;  but  also  of 
the  conveyance  itself  ;fpr  this  purpose,  the 
argument;  to  be  urged  is,  that  the  recovery  is 
good,  as  between  the  iparties:  that,  as  be* 
tween  them,  the  conveyance  ana  the  ifeco- 
very  form  part  ,of  the  same  assurance;  and 
that  on  this  ground, 'and  also  on  the  lan« 

of  uses,  when  weir  penned,  the  uses  will  be 
directed  by  ine  declaration  in  tlu»  deed^ 
thbugV^ubsequent  to  the  recoywy* 

To  obviate,  as  fair  as  may  be,  the.difficuitief 
&  piictice  ai^sinff  txoax  the  circumstancw 
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which  have  been  noticed,  two  cautions  «rr 
groper  to  be  oWen^ed/' 

Itrsf.  Kever  (except  in  the  case  after- 
Avdrds  noticed),  to'copvey  to  tiie  tenant,  fot 
any  lo'nger  period,  than  during  the  joiot  lives 
of  himself  and  tlie  tenants  in  tail,  who  are  to 

,  *  i 

be  vouched^  Thus  .the  estate  conveyed  to 
the  tenant  will  determine  with  his  death,  so 
that  there  wnll  be  no  necessity  for  resorting  to 
his  heir  at  law,  or  devisee ;  or,  which  shall 
first  happen,  it  will  detennine  on  the' death 
of  either  of  the  tenants  in  tail;  so  that  unless 
the  recovery  shall  be  duly  suffered  in  the 
first  instance,  and  during  their  lives,  the  title 
will  not  have  been  fettered  •  and,  if  further 
lises  are  to  be  declared,  as  in  marriage  settle- 
ments, &c.  these  uses  may  be  superadded, 
upon  the  conveyance,  taking  care  only  to 
make  the. conveyance,  wliich  is  to  supply  a* 
seisin  to  the  uses  in.  fee^  and  to  limit  the 
^st&te'^  wbicb  is  to  be  the  ground-work  of 
tlie  recovery,  for  the  joint  lives  of  the.  te- 
naht,  &:c.  by  the  dedaration  of  use  on  the" 
C(5nf  ey^rice. 

^  The  recovery  nmy^  then  be  declared^  to^ 
enute  to  the  uses  wlilcli  are  limited  after  and 
expectant  on  the  estate  for  the  joint  lives,  in' 
confi^rmatioh  of,  and  fpr  the  purposes  of  giv- 
ing efrect  to  *tl^  sahie  uses,'  discliarffed  of  the 
estate  for,the  ioint  lives ;  or  a  still  neater  and 
niore'simple  way  QJf  accomprism      this  ob.fect 


is-tpjimit  the  use  on  the  conveyance  to^tbo 
tenant '  during  the  Joint  lives ;  ajid  from  an4 
after  the  determination  of  that  estate,  to  the 
uses  afterwards  aeclared  of  the  recovery; 
therejby  jagreed  to  he  suffered:  and  then  to 
add  ihe  uses  after  the  agreement  to  suffer  the 
recovery,  . 

Secondly.  To  take  care' never  to  intro- 
duce more  parcels  into  the  recovery  deed  than 
are  intended  to  be  comprised  in  the  recovery; 
and  whenever  general  words  are  used,  for  the 
purpose  of  describing  the  parcels,  they  should 
be  confined  to  lands  in  those  townships  or 
parishes  alone  which  are  to  be  named  in 
tlie  recovery*  Nor  will  it  be  irrelevant  to  ob* 
serve,  that  such  conveyance  in  fee,  and  decla-^ 
ration  of  ulterior^  uses,  are  necessary  only 
when  some  persons^  UQt  intQpded  to  be  par* 
ties  to  tlie  recovery,  as  vouchees^  are  to  pass 
the  legal  or  equitable  seisin  of  the  freehold 
or  inheritance.  Suppose  tenant  in  tail  to  be 
desirous  of  suffering  a  common  recovery  ta 
tlie  uses  of  a  settlement  made  by  him  or  by 
any  other  pereon ;  or  to  uses  to  prevent  dower ; 
and  he  alone  has  the  freehold  and  fii^t  estate 
of  inheritance,  and  the  tenant  to  the  writ  of 
entry  is  made  by  a  deed  which  passes  a  par- 
ticular  estate,  as  for  the  joint  lives,  &c. 
uses  may  be  well  declared  of  the  inheritance, 
upon  this  recovery:  for  the  fee-simple  passes, 
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mtt  blended,  the  grantee  will  bold  under  the 
titlfr  of  t^e.  9Fn«r  vOf '.the  fieiliciilar*  )ttUtt, 
dnriog^  oontinumMse)  oC  tbofc  ertati;  and 
aft^  the  ,4«t«nQiiMtf<Hi  thereef«  he  «m  hold 
binder ih«  ^tle.oC thepenon  in  lettudnder 
or  levenioo,  10  that.tfaeitt  is  no  xoei^ger. .  This 
Subject  will  be  fai\y  discussed  in  the  long 
ppomise4  .fissay  on  the  Doctrule  ot<, lAvr 
leipecting  the  Merger  of '  estates.  '  :: 
..But  tp  avpjd  all  doubts  on  this  point,,  the 
coayeyappe  may  be  cotifined  ti  .the  joint 
Uyes  :of  ;ithe  {nrty  and  .-(b^oant,  or  tenant 
.and; vouchees  so  as  to  leave  a  reversion,  in 
other  words,  an  iatennediate  estate,  in  the 
owner  of  t^e  particular  estate. 

This  mode  of  limitatioa  will  not  only  ef< 
Actually  guard  ajjainst  thO;  Dseiger  of  dut 
estate  of -freehold,  butfvjttl  m  the  nsost  t£' 
fectualmaAUer  guard  agwnst  tibe  destrortiim 
of  all  pqwfxs,  &c.,8in^  thegr  will  rtaiaia* 
annexed  to  the  rey^ien ;.  and  ,c^en  if  it 
9hould  be  doubtful  whetlier  the  freehold 
was  in  the  supposed  teTwnt  for  lif$,  or  some 
other  person,  both,  mi^^t  lafelly  join  M'  4he 
CQ^vejance,  with  the  pr^vtf op  pf .  cfisifininff 
the  mni|batio|i  to  tl^ joints  liy^  ,<4  *^  '^ 
hani  and-  vouchee,  or  to  any  -0^  Vi^  t^^ 
ii^,,  whiich  would  iadisputal^lyeisit^  %pM^ 
^ular  estate,  derived  out  of  the  estates  of 
the  CCSBVeyiSgpaitrw;  ' 

.'  -  -'J  ;  ,-•  >..  i'aobj"  ,".) 


Tbe;  liirdt  ittf  the  teaant  mad  voddie^  jte 
SAost fBKi|Br tobe  io^orted  in  this  laslaace^iis 
ft  pro^B^tioD  against  tlKftOfsi^ 
of  .the  suppooed  teoaad  far  life^  waA  thiiicdii* 
•equisnt  deleraiinaliop  of ^tii^  estate:  o^ 
tenaat  te.  the  wnt  e£i£ittojrv  t£4:ircimsnspiibe4 
bj  the  :Bfeo£;  this  sitppbsedi  tenant  f^ 

In aitemrfiiyi  deed:adaptad  tbi^these  at* 
cumstances,  there  should  be  a  declaiatioo# 
that  the  lecoveiy  shall  eniire  to  the  use  Qf 
the  foniier  owner  of  the  life  estetes  for  his 
life,  Iq  confirmation  of,  and  for  the  purpose 
of  establishing  his  estate  for  life,  and  all 
powers,  &Cf  annexed  to  that  estete*  The 
form  of  such  a  lecpverjr  deed  will  also  be 
found  in  the  appendi3(. 

Formerly  the  practice  introduoed,  it  is  be- 
lieved, by  Mr^j^^i^jKr^  for  the  tenant  for 
life  to  convey  tp  the  intended  writ  of  entry 
for  the  life  of  the  tenant  for  life,  subject  to 
a  proviso,  that  unless  100,000/.  should  be 
paid  on  a  givep  day  (namely  a  day  after 
the  time  within  which  the  recovery  was 
tp  be  suffered),  the  use  should  cease.  This 
is  called  the  me  hundred  thofusand  pound 
clqtise.  It  is  founded  on  two  principles: 
1st,  that  it  is  sufficient  that  there  shall 
be  ^  tenant  at  the  time  when  a  recovery 
is  sufiejred,  without  any  regard  to  a  subse- 
quefi^  4efeazance  pr  avoidance  of  his  estate^ 
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r^Aiia  SBi^ tha«ii]ll0w  U^^  ihall  tx  paid, 
<«nd:vUdr  it  b  iatendedv  and  fraa^jtbevii^-. 
iilltiidQ  Ofj  theiiuiia^cciE^  ^alue 

-(rf^:tbd;  ^Btate,  it  ist  tectadii,'  BeifCf  ';Bhali  .be 
:fitid>Qa*tlie  jtdd»*4<^^  «iii^rtpao 

l^iiM^'^onse  x>li  jifatt  jdilgr  takdroki^alt »«  tiie 
goAriioivi  iccoDdiiig'<Jhf( :li» . forxiiec tititle.    A 
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Cautions  when  it  is  ddubtfuk  whether  a  Tenm 

'    mhp  intends  fpist^^  a  Recwery  has  an 

JRstate  for  lAfe  or  in  Tml^  or  when  \there 

icar^j  or  are  supposed  tp  be,  contingent  tUm 

i^iunders  to  be  preseroedu 

Sometimes  it  is  doubtfiil  wheUier,  ite^  |Mt^ 
saxiiabout  to  suffer  a  recoverjr^i^  Jtegaat  for 
liife^.  or  tenant  in  tail.  3upposij^  hiqi  j^  l^ 
pierelj  t€;oant  for  life»  and  no  tQniMiit  in  tail 
to  join  with  him,  his  recovery  would  be,i| 
forfeiture  of  his  estate  {h).  •      ' 

To  protect  against  the  cons^uence  of  tbii 
fbr^eitur^t  ^uyl  secure  the  enjoyment  fof  • 
peripd  of  years,  if  the  party  sh^lsio  long  Vvf% 
a  term  is  generally  created  by  demise,  and 
vested  in  a .  tfiistee  for  the  owo^  :~aDd  a 
form  of  a  demise  for  this  purpose  will,  be 
found  in  the  appendix* 

According  to  JPelham^s  case  there  will  be 
a  forfeiture,  by  ^^uffering  a.  recovery,  evoi 
although  the  tenant  for  life  has  a  .reoiote  esr 
tate^  of  inliterita^ce*  But  from  the  decisioa 
m  Smith  V.  CUford  it  may  bepqUected,  that 
when  the  tenant  for  life  has  a  remote  estate 
of  inheritance,  or  the  owner  pf  a  remote 

4     ■ 

estate  of  inherit^ce  joins  in  the  recovery^ 
«o  forfeiture  will  be  incurred.    This  point 

•Jj        «...  ...  ... 

(h)  Pelliam't  case,  1  Co.  14,  h. 

BwiOkV,  CUffard,  I  TcnpRep*  73lt 
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may  desen  e  further  consideration ;  it  does 
Bot  seem  to«be  fttll^  decidk}«  ' 

.  Sometimes  also  it  is  dotibtful  whether  tlfe 
persojiiAvboisUo  suffer  the  r^coverf  is  tenant 
in  tail,  ot  merely  tenant  for,  life,  xrith  ccffiffiln- 
gent  remainders  in  favor  of  bi^  children  r'tind, 
on  the  one  hand,  he  is  desirous  of  barring 
tke  eitete-tail  if  he  has  any;  and,  on  the  other 
iKOid^if  is  his^ish,  if  he  is  merely  tenairtlbr 
We,  fa> preserve  the  contingent  remainders  to 
hk^  ehildren.  Without  sonie  precaution  to 
ptesetv^  the*,  contingent  remainders,  they 
would  be  destroyed  by  the  reco\^ty,  unless; 
'  t»  sofnetimesihappens,  there  is  an  interposed 
•state '  of'  freehold  in  tnist^s  -  for  their  pre- 
^rva|i6n,  or.  in  some  other  person  who  con^' 
tinwed  his  ownership.  :  "   5  :: 

-'-  To  guard  against  the  destfiiction'  of  the 
*Ontitfgent  remiaindersi  th(?  land  should^T)c 
conveyed  either  to  the  use  of' the  ihteiided 
tenant  Anving^  the  joint  lives  of  himself  and 
the  ioi tended  vouchee ;  with  .remainder  to  the 
use  of  atrtlstee^,  for  the  life  of  the  voueheei 
in  trust  for  the  vouchee  And  his  assign* ;'  re-^ 
mainder  to-  the  Vouchee  in  fee,  with  a  suit- 
able declaration  of  the  uses^  of  the  reco\^iy. 

Or  the  lands  should  be  conVeyed  by  the 
4Mlppo8ed  lehant '  in  tail  to  A-  for  the  life  of 
the  5|uppo6ed- tenant  in  tailj  to  thie  useof  t5» 
supposed  tenant  in  tail,  during  the  joint 
lives  of  himself  and  the  intended  tenant  tQ 


tfa^  wriA  ^f  entry^  witU  romaiiider  to  the  usi^ 
of  A«  for  the  life  of  the  sufi^osed  tenant 
in  tail^  ifi  trust  for  him  and  hi^  assign^ :  and 
^it^TW9x4fiy  by'  a  distinct  deed^  the  supposed 
ptnant  in  tmly  who  by  this  means  still  retains 
i;b^  ireehc^ld,. under  tl^e  limitation  to  his  use 
during  the  joint  lives^  should  convey  to  the 
tenant  to  the  writ  of  entry»  for  the  puxposip 
qi  suffering  the  rtcpvery* 

Of  these  modes  the  latter  is  preferable^ 
as  it  raises  no  question  on  the  tiUe»  on  th^ 
face  of  the  recpvery  deed ;  but  each  of  these 
fopnos  is  sufficient  for  the  purpose,  as. in  each 
in^tainci?  the  freehold  wiU  be  e£Gbctually 
vested  in  ^e  intended  tenant  to  the  writ  of 
^t^  V  and  the  estate  limitied  to  the  trustee, 
in  trust  for  the  supposed  tenant^  in  tail,  wiU 
IfTotect  the  contingent  remainders  from  de-* 
.^tructioB :  and  this  mode  also,  when  adopted, 
WiU  9U|>ersede  the  necessity  of  a  demise  for 
yearit  &s  the  estate  in  the  trustees  will  be 
not  only  a  protection  from  the  consequence 
of  a  foffeitmce,  but  vest  in  him  the  power  of 
til3{ing  advantage  of  the  forfeiture,  for  the 
l)enefit  of  his  cestui' que  trust. 

In  casf9  Qf  this  sort  no  express  declaration 
sbpuld  be  %dded,  for  supporting  contingent 
lem^uiideni,  unless  the  partj^fneans  to  pre- 
(ilu49 .  himself*  |rom  afterw;|^ds  destrpyu^ 
^  <;Qi)tingent  renaiunders. 
.  71m?  sfffie  or  i^qme  svph  pr»pa»tiqi^  is  ne- 
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ccssary  when  A.  is  tenant  for  life  with  a  con- 
tingent remainder  in  tail  to  himself  or  Jbis 
children,  with  remainder  over  m  taU ;"  and 
the  tenant  for  life  is  willing  to  assist  the 
owner  of  the  remote  remainder  in  tail;  in 
suffering  a  common  recovery,  so  as  to  enlarge 
his  estate-tail  into  a  fee-simple ;  and  is  at  the 
same  time  anxious,  as  he  ought  to  be,  to  re- 
tain an  estate  of  freehold  for  the  purpose  of 
j)reserving  the  contingent  remainders  de- 
pending on  and  supported  by  his  estate.  A 
limitation,  during  the  joint  lives  of  the  tenant 
for  Kfe,  and  the  tenant  in  the  recovery, 
or  of  the  tenant  in  the  recovery  and  the 
Vouchee,  80  that  the  tenant  for  life  retains 
his  efetate  for  life,  by  way  6f  reversion,  IviM 
be  sufficient  for  these  purposes. 

A  form  of  a  recoviery  deed  adapted  to 
these  purposes  will  be  found  in  t^ie  appendix. 

There  are  some  particular  cases,  in  which 
other  cautions,  besides  those  already  noticed, 
will  be  necessary. 

For  example,  suppose  A.  and  B.  to  be 
seised  for  the  life  of  C.  in  trust  for  her,  with 
contingent  remainders  to  the  -  children  of  C. 
for  life,  with  a  limitation  over,  which  leaves  it 
in  doubt  whether  C.  has  not  an  estate-tail  in 
'remainder:  and  the  reversion  in  fee  is  in  A. 
and  the  parties  are  anxious  to  pbeserve  the 
contingent  remainders  from  destruction,  and 
also  to  give  thechildren  estates-tail,  on  cer- 
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tain  ^contingencies :  it  is  obvious  that  to  ac^^ 
oomplish  all  these  objects^,  a  recover  jr  must 
be  sufiered,  or  a  fine  levied.  Preference'  be- 
ing given  to  a  reebveryj  it  fallows  that  the 
trustees  must  join  to  pass  the  freehold.  C. 
must  be  vouched  to  bar  het  eitate*tail  if 
any:  and  A.  must  convey  bis  inheritance  alsb 
to  gufffd  against  the  doubt  trhether  €.  has 
or  has  not  an  estate-taiL  Although  by  ft 
conveyance  by  A.  B.  and  C.  to  D;  in  fee^  the 
estate  for  life  of  A.  and  B;  would  not  be 
merged ;  yet  there  is  reason  to  apprehend  the 
union  of  the  estate  of  freehold,  with  the  in- 
heritance, would  be  a  destruction,^  at  law,  of 
the  contingent  remainders^  and  thus  one  of 
the  objects  would  be  defeated/ 

To  obviate  this  objection,  the  plati  to  be 
adopted  is,  A.  B.  and  C.  should  convey  to 
D.  (the  intended  tenant)  for  the  life  of  G.  to 
the  use  of  D.  during  the  joint  lives  of  him- 
self and  C.  with  remainder  to  the  uses  after- 
wards  declared :  and  it  should  be  expressed 
that  the  limitation  made  to  the  use  of  D. 
'  during  the  joint  lives,  &c.  is  to  the  intent 
that  a  common  recovery  may  be  suficred, 
aiidthe  recovery  should  be  declared  to  enure 
to  the  use  of  A.  and  B.  during  the  life  of  C ; 
and  the  intention  having  required  that  the 
fee  should  be  limited  to  A.  and  B.  as  trus« 
tees,  &e  next  limitation  should  be  to  the  v»e 
oC  B.  for  the  life  of  C.  to  protect  and  pxe« 
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4erve  tlie  eontipgent  remaieciers  limited  bj 
the  will  of,  &c..    Remainder  tp  the  children 

■ 

of  C.  fpr  such  estate,  &c.  to  which  they  are 
entitleci  glider  the  will.  Sec.  with  remainder 
to  the  u^e,  of  A*  and  B.  in  fe^.  ' 
;.  Thu9.  the  trustees  will  retain  their  partico- 
Jar  estate,  free  from  all  question .  or  merger 
under  thpk  pwa  conveyapcc ;  and  the  inter- 
posed esta^  of  p.  will  protect  the  original 
estate  fpr  life,,  ftom  merger,  by  reason  of  the 
fee,  if  any  passes  from  C.     . 

But  another  object  is  stiU  to  be  attained^ , 
namely,  to  make  the  inheritance  of  A«  sub* 
ject  to  these  uses  .and  still  to  guard  agftinst 
the  question  of  merger  of  the  particular 
estate.  To  effectuate  this  object,  A.  aad  C 
may  grant  to  F.  in  fee  tp  the  uses  afterwards 
declared,  that  is  to.say^  tp  the  use  pf  E.  for 
the  life  of  C,  upon  the  trusts  previously  de- 
clared of  liis  estate;  and  after  the  detenm- 
nation  of  that  estate,  to  the  uses  which  are 
declared  of  the  recover^",  in  remainder  i^^lter^ 
and  expectant  on,  the  dctennination  of  the 
estate  of  E.  r  Xhus  by  t^ie  conveyance  to  F- 
instead  of  D.  and  by  passing  over  the  limi- 
tation to  the  us^  of  A.  ahcl  J>.  for  the  li^epf 
C.  there;  is  not  at  any  time  an  union  pf  the  in- 
heritance with  th^  particular  estate  of  A.  aud 
JB.  so  ag^to  rfti?.e  thciquestion  of -merger,  as 
,  a  consequence  of. even  a  .momentary cooso- 
.  Jidatipn  pf  the ,  csitate.  of  At  and  B,  dunog 
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the  life  of  C.  with  the  inheritance  either  jof 
C,  or  of  A :  while  if  the  grattt  had  beeA  made 

to  D.  he  would  have  had  the  freehold  and 

•  •  • 

inheritance,  $imul  etsemei:  and  if  the  us^^n 
the  grant  had  been  declared  tpr A.  .find,  B*: 
they  rtfould  have,  ha4  their  old  ^tjEi^te  for  thpr 
life  of  C.  and  another  estate^  for  thet  9ame: 
period,  delved,  out .  of  the  inherkaQC^  of  &.• 
Bnd  A^'Or  one  of  t^emj  and  it](night  hav^ 
been  'Objected  that  the;  original  estate  fpr  life: 
was .  m^ged  m  the,  .accessional  egta^  for 

life*  V  .  .      .  ^  ::.,,• 

.  Itr^n»ns  tobeobserved^  t)^t  Ihesefffe^ 

cautions  are  j;^  necesury  whea  the  estbti^' 

is  tftet^lff  eipitabi^    .Xhp  princi^bcs  of  ter 

nure.o^.wbk;)^  ;G^  for  aJiieqa^on  ,by- 

particulair  tenant^  ia  £v  ^ons^^u^^^^  4Q,:Botr 

apply  taali<siatipn_by4^afticular'  tiisinants  of 

equitable  estajtes.  .  Npjc  fire  tljefkeip^goaudons 

qebessary  in  frti^i^u^g  recoveries  of;  ;landf  of 

o^htM  tmure  fpr  th?  pwrpp&e  x)f^  ibaning. 

iot^  jof  the  oustonvstry ,  tenij^re:   IS^or.  itpt  po^*^ 

tingent  remainders  Qf  tJ^e  equit^^le  ^^wiier-^ 

ship,  admit  of  destrtiction  byjthe  alicaiatiG^j 

of  the  particular  tenant. 
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On  Voucher. 

•  The  .^  i.  that  p..  or  the  p^. 
ingft  in  a  coxtamon  recovei^y,  by  which  a  war-* 
tanty  is  supposed,  and  a  person^  is  vouched, 
in  consequence  of  that  warranty;  and  the 
vouchee  admits  the  warrahty,  and  takes  the 
4efence  on  himself,  and  thus",  as  between  the 
|>ertie8,  becothes  the^efendantv  When  the 
tenant  vouches  a  person,  who  makes  default, 
this  is  a  recovery  with  single  voucher ;  when 
^is  vouchee  vouches  j|.n6ther,  who  makeb  de- 
ikult,  this  i^  a  recovery  with  iiouble  voucher ; 
and  when  ono^persoti  is  vouched,  who  voucihes 
another,  who  vouches  a  thi^d  person,  tiiis  is 
a  recoveiiV  with'irtfWe^  ifoticher.  '^Hie  ddnse- 
^uence  dP  voucher  lis  rtchmpenitj  in  other 
words,  judgrhent  to  recover  in  value, 

In  recoveries  suffered  to  bar  estates- tail, 
or  remainders  expectant' oh  theta,  voucher  is 
esscntral.  "Without  a  voucher,  the  esktCrtail 
or  the  jemainders* expectant  thereoiJ,  oannot' 
be  barred .  *  As  against  the*  is$ue  in  teiUy  the 
voucher,  and  consequently  recovery  in  value, 
in  other  wprds  the  recompense,  or  possible 
recompense,  is  the  cause  pf  the  bar  (A:),  But 
as  to  the  x^^^^^^^^V-^^^V^-^^^.  recompense  is 
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(*)  Pigott  on  RccoT.  31  •  Co.  Litt.  37?,  ^ 
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not  considered  as  iht  cause '  of  tlie  barj 
Against  them  the  cotnmon  recoveiy  i%  con-*  • 
sidered  rather  as  a  commoiv  assurance  (/).  It 
follows  that  the  issue  oamiot  be  barred;  un« 
less  the  recompensCy  oti^the  voucher,  will' 
belong  to'them^  in  the  sftme  ordor  of  sue- 
eesssion  as  thehr  estate-tail^  and  as  a  sub^ 
ftitution.for  that  estate  (m).  Hence  the  dif-^ 
ference  nmde  in  some  cases,  between  a  rew 
eoTi^y  iwith  double  and  a  recovery  with 
single  voucher :  and  hence  the  doubt  whe-^ 
ther  a  treble  voucher  is  not  necessary  under 
soDoie  circumstances.  It  is  a^eed  that  a  rc^ 
covery  sufiered  by  tenant  in  tail,  bybiso^^n 
default,  or  by  confession,  will  tiot  bar  the 
estate-tail)  so  tliat  it  is  not  only  necessary 
that  there  shiUl  be  a  voucher,  but  it  is  also 
material  to  the  recovery,  and  essential  to  its 
operation  a^  against  the  issue  and  persons  in 
remainder,  that  the  tenant  in  tail  shall  vouch 
some  person  to  warranty,  and  have  judgment 
to  recover  in  value,  so  that  there  may  be  A 
recompense^  to  descend  in  the  same  line  as  the 
estate-tail  would  have  descended  (n)« 

But  to  convey  an  estate,  or  to  operate  by 
estoppel^  a  voucher  is  not  essential:  or  M 
there  is  a  voucher,  it  is  not  necessary  "that 


i^ 


>  ~  — 


(I)  Per  WiUcs  1  Wns.Tlep.75. 

(in)  TtlteriHA'l  case,  12  Ed,  Vf?  \^)  10. 

(fl)  Co.  Litt»  373,  fu  ( ( 
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there. shall  he  a  voudier  over,  so  as  to  ghrer 
title  to  a  recompense  in  value.    . 

Itfollowsi  that  it  will  be  always  nstitisMtjr 
to  distinguish  whether  the  recovery  ts  to  o^ 
rate  simply  as  a  coBveyance,  a  release  of 
right,  or  an  estopp^ ;  or  is  to  be  considened 
W  the  assurance  of  tenant  in  tail,  so  as  to 
bar  his  issue  and  those  who  have. a  revetabii: 
CNT  remainder  expectant  on  his  estate*. 

A  common  recovery  may  at  the  same  time 
have  two  objects:  otie  to  bar  an  estates 
tail,  &c.  the  other  to  pass  an  estate ;  as  the 
jointure  of  a  married  woman;  or  bar  a  li^l 
as  a  title  of  dower;  or  extinguish  H  coUateial 
estate  as  a  rent  charge:  and  though  it  may 
be  void  as  against  the  issue,  for  want  of  re^ 
gular  voucher,  it  may  be  good  lis  a  convey^ 
ance,  or  release,  &c.  and  it  may  also  Imd  at 
the  same  time  be  good,  as  against  the  estate* 
|2dl,  &Ct  and  alsb  as  a  conveyance,  r^lease^ 
•See.  though  the  recomp^se  is  carried  over 
wholly  to  the  estate-tail;  and  of  omsequenee 
no  benefit  from  the  voucher  is  derived  by 
any  other-person  who  has  an  estate,  the  right 
t>r  title,  or  the  collateral  interest  (o). 
.  And  it  may  in  this  j^ace  be  called  to  mind, 
that  tibe  law  uniformly  carries  the  recom- 
pense, derived  from  a  recovery  in  value,  to 


(#)  fitfei^.  Snow,  n<nn|.514. 
rif  Qtt  on  Rc<at,  Sftv    * 
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the '  persons  by  whom  the  loss  is  sustained* 
Thus  if  two  persons  are  vouched  jointly,  and 
one  of  them  *hM  ikothing,  th6  recompense 
will  belong  to  the  person  by  whom  the  loss  is 
sustained  (p). . 

And  when  the  lands  recovered  were  in- 
tailed,  the  kndi  tecdvered  m  the  raoDmpense 
in  value,  will  be  considered  as  intailed  in  the 
same  manner  as  tile  landi  of  which  the  re^ 
covery  is  su£fered. 

In  common  i^&9%ASk  this  itoompense  is 
merely  nominal,  and  the  judgment  to  recover 
in  value  is  mere  form :  a-form,  however,  to  be 
obserredt  that  a  liltaAfleo  rN^ver^.  IMgr  Jiave 
the  semblance^  of  a  recovery  in  an  adverse 
action^ 


(pi  **t  n-  Olywwd,  %Bdk.  «©♦        ..    ur 

Pfgotton  RecoT.  175» 
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COMMON   EEC0VBSIB8  AftS  IflTH 

.  I.  Single  Voufhtr. 
« IL  Double  Voueker^ 
Ul.  TrdJeVweker. 


I.  OfRecffoertes  mih  Sbtgle  V&ucher.       ' 

A  recovery  \rith  single  voucher  is  nowi 
veiy  rarely  used.  The  only  instance,  in  which 
it  has  been  used  for  many  years,  is  that 
which  is  to  be,  found  in  Mr;  Feame'n  posthu^ 
mous  works  (q). 

In  this  recovery  the  writ  is  brought  against 
the  tenant  in  tail  himself,  as  a  tenant  of  the 
freehold ;  and  it  will  be  effectual  to  bar  the 
estate-tail,  only  in  the  particular  instance 
in  which  the  tenant  is  actually  seised  of  an 
estate-tail,  conferring  theright  to  theimmediatc 
freehold^  in  other  words,  an  estate-tail  in  pos^ 
session  (r). 


(q)  T.  33S. 

(r)  TalUmm's  case,  1^  Ed.  IV.  14, 19. 


j 
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It  will  not  bar  any  estate-tail  whidi  is 
vested'  ot  discontinued  (s);  nor  will  it  bar 
any  estate-tail  which  has  been  previonslj 
aliened,,  although  the  party  takes  back  an 
estate-tail  upon  his  conveyance  (s) ;  nor  will 
it'  biUr  any  estate^tail,  in  remainder  or  rever* 
sion,  after  and  expectant  on  an  estate  of 
freehold,  though  the.  freehold,  as  a  distinct 
estate,  is  in  the  tenant  in  tail  himself  (/),  ot 
though  it  is  in  a  different  person,  and  both 
are  named  tenants  {v). 

For  l^se  reasons  a  decided  preference  ii 
.due,  afidi  in  practice,  is  given^  torecpveriet 
with  double  or  treble  vouchen 

Suppose  A.  tenant  in  tail  in  possession^ 
and  he  discontinues,  or  even  conveys,  and 
takes  ba^k  another  estate^tail,  and  suffem 
a  recovery  in  which  he  is  named  tenant,  *and 
voticfaefi  over,  this  recovery  will  bar  the  estate- 
tail  taken  under  the  discontinuance  or  con- 
veyaace ;,  but  it  will  nqt  be  a  bar  to  the  right 
under  thf  orijginal  esta^^-tail.  This  was  the 
very'  point  decided  in  Taltarum's  case,  already 
cited ; .  so  that  the  same  issue  may  be  baired 

(i)^  Taltanim'8  case,  already  dted. 

(t)  Meraljrth  o.  Leslie,  ^  Bbq.  Par.  Coi.  fbsi 

OwcD  V.  Morgan,  8  Qo,  1^. 

Clitkero  v.  Franklin,  2  Saik.  508. 
{v)  Lincoln  College  case,  3  Co.  58.  ^ 

Peck  V.  ChannelU  Cro.  Elk.  8S7* 

figott  on  Recor.  3&. 
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as  t^  one  estate-tail,  and  tbeip  ri^t  ufider 
another  estote-taii  may  Gontinttis. '  Tol^fl^t 
a  bar  under  the  original  estate-iail^f  tb3«»mxfit^ 
he  a  voiicke]^  of  tbe  tenant  in  tjtd,.!0»  his 
iiiner  and  a  ^iroucfaer  over;   i  * 

On  the  subject  of  recove/ielr  teltfa  4Ag\e 
touelier  the«:aseof  husband  and  urifbniust 
be  eallbd  to  recbllfection. 

TlafofhwingPoMiiiidcih^.''^^' 

Husband  inakesa  fetofftttefrt  td  thte  User  of 
hiftiself  for  Itfej  remainder  to  ftib  'If  ijfi^  ftfr  fife, 
remainder  to  the  heirs  of  theii*  l^6difefr;  and 
a  pffetfijpfe  is  bt6tight  against  •  faj*  And-  his 
wife,  atid  they  vbtith  the  cbmrribn  tcwrtiheer 
Ais  bars^  trot  the  intail :  for  the  wonian  is  not' 
a  J)W>pef  tertartit  tfl  thte  pMrtjfpe  (ji'}.     >     - 

So  if  lands  af^  given  to  huisb^'d  And  -^fe 
and  atub  Keire  o^  the  body  of  the"  fiiifcifiliArd, 
femaihdei'clver,  and  lltehirsbaiKl  tdk)nS  isiS^ti 
in  recbv^ry,  whefeUff  be  is  t^nattt  tb  ^He  '^t^ 
cipc,'  tM  youcl(«!Si'the'  tommoh  V6\ibhgH  iM^ 
is  no  bar  t6  the  issne  or  him  in-remaindier,- 
for  the  recompense  cannot  enure .  to  the 
estate,  the  wife  having  a  joint  estate,,  and  no 
nu>iety  between  them,  so  the  husband  is  alone 
no  good  tenant  tb  thep^acipe^^;  the  estate- 


■kVi^ 


(19)  ZQo.fk 
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tail  m^  vemain^er  depend^  on  like  ^sttttp  of 
husband  and  wife  as  on  pa  «Btir#  0tet«{f)« 
It  i»  otiMTwi^e  of  a  j<kinit  estate  cottvejed 
to  thofO  fe#6)«e-.the  covertttre,  for  tfieee  oi»i 
iQQi«9tor.vlaaixfid(j^). 

^  these  isases  s^poae  that  tte  leoomf 
IMDW  «san»ot  go  in  th».  saque  line  as  tlie 
e&^i^&)tMJ[»jNnee  UiehNshaiid  is  named  teaaiit, 
9xA  ik»  JQPOFC^  in  value  cannot  go  unme> 
diBtdjr  tp  ^  eatfttsttail.  Tl^e  cam  admit 
tiitit  if  >aay  oth^r  p«r«oa  had  been  teqant, 
.and  the  husband  vouched,  and  he  had  youch- 
jed  over*  the  estate>taU  vrould  have  been 
bai^C^S'}*  These  oases  tutn  on  a  point  of 
^:e^  Algety.  The  reasoDing  is  incoi^ect, 
so  iar  as  it  ascribes  the  recovery  to  be  de- 
leotiye  for  want  of  a  good  tenant  to  ^  writ 

II.  Of  M^cweries  with  doiAle  Voucher. 

_  •  4 

In  recM>ypries  with  double  voucher,  th?  tQ- 
naQt  ia  tail,  instead  of  being  named  tenant 
to  thp  wrk  of  entry,  is  vouched.  H^uce  the 
necessity  in  n^o^t  jca^e^  of  ^  pi:ei^iQus^  99ii« 


•*•■ 


(x)  3  Co.  6. 

Pigott  on  RecoT.  38.  ^  . 
Of)  IMburquis  of  Winchester's  case,  5  Co,  }. 
(z)  Cappledik^s  case,  3  Co.  5. 
*l1tzwiIUams'8case,  0  C6.  33. 
Rellett  9.  Saunders,  3  Ler.  107. 
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Tejdnce»  for  the  purpose  of  making  a  tenant 
to  the  writ  of  entry* 

The  rule  of  law  is,  that  the  penoa  who 
conies  in  as  a. vouchee,  on  a  common  reco* 
very»  comes  in  of  all  estato^-tail  of 'wh}ch  he 
is  or  of  which  he  ever  was  seised:  oii  which^ 
with  the:  exceptions  of  contingent  or  future 
interests  he  has  in  point  of  right  or  title  (fi)^  ' 

Thus  a  recovery  in  which  the  tendnt  m 
tail  is  vouched,  and  is  vouched  over^  "wjU  not 
only  bar  an  actual  estate-tail,  of  which  he  is 
-seised,  but  it  will  bar  all  estates-tail  which 
have  been  divested,  discontinued,  or  previa 
ously  aliened.  And  it  may  bar  several  estates- 
tail,  or  the  right  to  several  estates-taflv-by 
one  and  the  same  operation  (ft);  .    < 

It  will  al^  bar  all  remainders  and  rever- 
sions expectant  thereon,  even  though  tte 
estate-tail  has  been  previously  barred  by  a 
fine  with  proclamations  levied  by  the  tenant 
in  tail  (c).  And  the  better  opinion  is,  that  a 
recovery  suffered  by  the*  issue  in  tail  after  the 
death  of  the  ancestor,  and  after  a  fine  with 
proclamations  levied  by '  the  ancestor,  which 
has  effectually  barred  the  estates-tail,  will 


>■■  I  ■■  »ii 


(a)  iSalk.  57U 

Brook,  Tail,  Plea.  39. 
{b)  Baztoo  V.  Lever,  Cro.  Elix.  38S..  1  Vez.  %63. 
(e)  Skeflield  v.  Ratcliffe,  ^  Roll.  Rep.  413. 
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4»ir  all  remainders  and  reversions,  which  am, 
^or  were  expectant  on  the  estate-tail  (d). 


III.  Of  Recoveries  mth  treble  Voucher. 

. ..  Reooireries  are  sometimes,  though  not  fre- 
quently, suffered  with  treble  voucher. 
: :  The  only  possible  case  in  which  a  recovery 
with  these  vouchers  can  be  necessary  is,  in 
the  instance  in  which  tenant  in  tail  create* 
an  estate^tail,  derived  out  of  his  own  estate^ 
.tail;   and  the  two  intails  are,  in  point  of 
estate,  or  of  light,  existing,  at  one  time,  in 
distinct  persons^  and  both  are  to  be  barred, 
c     In  this  case,  the  owner  of  the  derivative 
estate-tail  i^uld  be  first  vouched,  and  he 
^sfaouhl  vouch  the  owner  of  the  originaLestate- 
-tail,.who  should  vouch  the  common  vouchee : 
-not,  however,  that  the  order  of  the  vouehets 
is  essential,  except  as  a  matter  of  form;  for, 
."upon  principles,  it  is  clear  that  if  each  tenant 
in  tail  is  distinctly  vouched,  and  vouches 
«over,  his  estate-tail  will  be  barred,  although 
he  should  be  vouched  out  of  the  order  whic^ 
is  recommended*. 

By  the  statute  law  there  cannot  be  more 
<Xhan  three  vouchers  in^tiie  same  action. .      T 


^  > 


.(<0  Fearee*s  Posthumous  Works,  449.   ,     ,  ^ 
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A  diffiaie^oa  of  opimoB  esMi  among  ocmh 
Tcyqjftcf rs,  wb«<^«r  a  recovery  with  tfeblft 
voucher  is  necessary  in  any  case.  Few  ad- 
mit tlie  necessity  of  vouching  the  t\to  tenants 
in  tail  distinctly*  The  ms^ority,  relying  on 
Page  and  Hayward^  are  of  opinion,  that  it  is 
iufficient  that  both  tenants  in  tail  akall  be 
vouched  jointly. 

The  objection  to  this  niode  of  vouching  ist 
that  th0  recompense  cannot  go  to  the  issue  of 
4beth  tenants  in  tail ;  so  that  the  anabgy  to 
tcial  adverse  actions,  in  which  the^^recompenie 
js  the  foundation  of  the  bats,  does  not  exist. 
<Oq  this  point  see  Watk.  (viik  p*  145.  Co. 
Litt.  101  (h),  and  3?^  (a^h).  Tlmdm'% 
ailment  in  the  oaso  of  Ba^ttt  v.  .Morgan, 
jpiuUishGd  at  the  end  of  hisfileparts. 

la  ail  other  cases^  it  is  true  that  the  vondier 
:of  a  tenant  4n  tail,  jointly  widt  another  per- 
son,  will   be  effectual  ta  bar  the  estate 

Tfa^  decjeioBk  proceeds  oo  the  ground,  tl^t 
the  recompense  will  go  accordingly  to  the 
<^tle  of  the  pei^ons  by  wholn  the  recoveiy  is 
suffered.  .        •  •  > 

This,  however,  is  not  a  dtecisiw  answer  iio 
Ihe  obje(itidtt,  which  req uires  a  treble  voHcher : 
Ibecause  in  the  case  of  an  estate^tail  deriYed 


(€)  2  Salk.  670. 

(/)  £are  9.  Snow^  How.  614.  Co.  Lit.  d7S,  b. 
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out  of  an  estate-tail,  it  is  impossible  that 
the  same  recompense  can,  consistently  with 
the  principles  of  law,  be  a  recompense  to 
both  classes  of  issue ;  since  it  is  absurd  to 
suppose  that  the  issue  under  the  derivative 
estate-tail,  are,  in  the  first  place,  to  recover 
the  recompense,  as  upon  a  defeasible  title, 
and  that  the  issue  under  the  original  estate-tail 
may  recover  the  recompense  from  tli&m  {g). 

Indeed  this  mode  pf  compensating  them 
is  a  solecism^  and  impracticable  in  any  legal 
mode  known  to  tlie  rules  of  law ;  because 
the  issue  under  tlie  original  estate-tail,  if  they 
can  recover  the  recompense  in  any  mode, 
must  recover  it  for  their  own  benefit  against 
the  person  whom  they  or  their  ancestors 

vouch. 

Nor  is  it  possible  that  the  recompense  can 
be  divided  between  the  different  classes  of 
issue,  so  as  to  be  a  compensation  to  all  of 
them;  since  the  issue  under  the  original 
estate-tail  will  not  have  a  recompense  to  the 
extent  of  their  title,  unless  thev  have  other 
lands,  to  the  full  value  of  those  originally 
intailed. 

To  put  the  case  in  the  most  striking  point 
of  view,  the  recovery  may  be  supposed  to 
be  suffered  by  the  tenants  in  tail  themselves  : 


ig)  Sec  Mary  Portingtoirs  caio^  >aCo.37, 

K 
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SO  that  the  issue  cannot  derive  their  titeie.  fa 
the  recompense, .  otherwise  thq^n  throijgh  t^heir 
ancestors,  or  than  the  foundation  of  th« 
judgment  given  upon^  the  different  vouchers ; 
thus  disentangling  the,  case  from  the  sup^ 
position  that  the  issue  under  the  original 
estate-tail  are  the  only  persons  to  be  con- 
sidered in  determining  the  jtitle  to  the  recom- 
pense.. For  as  between  the  two  tenapts  in 
tail  themselves,  it  is  qlear  that  the  owner  of 
the  derivative  estate-tail  has  an  exclusive 
right  to  the  recompense. 

The  answ^er  which  an  eminent  awl  liberal 
gentleman  since  dead,  gave  against  the  ne- 
cessity of  vouching  the  tenants  in  tail  sepa- 
rately,  was,  that  "  had  the  vouchees  de-* 
**  manded  a  lien,  that  is,  required  the  tenant 
^*  to  shew  what  he  had  to  bind  them  to  the 
**  warranty,  and  what  estate  they  were  bound 
**  to  warrant,    the  recompense  could   only 
**  have  been  according  to  the  estate  to  .which 
"  the  actual  warranty  was  annexed;  but  in 
consequence  of  their  entering  into  the  war^ 
ranty  paramount,  the  writ  of  execution  of 
"  the  land,  recovered  against  the  commQi> 
"  vouchee,    must    be  general   for    delivery 
**  thereof,  to  the   first  vouchees,  without  exr 
"  pressing  for  what  estate ;  anci  it  appeal^ 
"  by  the  books,   that  though   the  Vouchees 
"  themselves  are,  by  entering  into  the  voucher 
"  jointly,  estopped  from  saying  that  they  had 


i<* 
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•  not  a  joint  estate,  their  issue  will  not  be 
^^  estopped.    The  claims  of  both  classes  ot 
^*  issue  are  upon  one  estate,  and  an  estate  oi 
**  equal  value  is  awarded  as  a  recompense 
**  for  it,   and  will  be  subject  to  the  samd 
•*  claims.    After  the  death  of  their  vouchees 
•*  they  must  implead  one  anothevj  and  thel 
^  recompense  will  go  to  those  who  shall  be 
**  adjudged  to  have  sustained  the  loss;  for  if 
"  the  issue  are  not  estopped,  no  injury  \i  ' 
"  done.  The  law  remains  open."     The  aui 
thorities  relied  on    were   Co.  Litt.  101(b)', 
and  376,  (a  &  b). — the  case  o^Fage  v.  Hay^ 
zsHirdjf  and  Plowden'%  argument  in  the  case 
of  Bassett  and  Morgan  v.  Mansell^  publish- 
ed at  the  end  of  his  Reports. 

Of  the  authorities  cited,  that  which  bears 
ino3t  on  the  argument  is  the  passage  in  Co* 
Litt.  S76,  b.  The  example  in  that  case  is 
taken  from  JEare  and  Snow'%  case,  in  Plowd. 
Comm.  514.  The  language  of  Lord  Coke  is, 
"  If  tenant  in  general  tail  be,  and  a  common 
recovery  is  had  against  him  ahd  his  wife, 
where  the  wife  hath  nothing,  and  they 
vouch,  and  they  have  judgment  to  reco* 
ver  in  value ;  tenant  in  tail  dieth,  and  the 
"  wife  surviveth :  so  that  the  issue  in  tail  had 
"  the  whole  loss,  the  recompense  shall  enure 
**  wholly  to  hira:  and  the  wife,  albeit  she 
•*  was  party  to  the  judgment,  shall  have  no* 

k2 
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^^  thing  in  tue  recompepse,  for  she  loaeth 
"  nothing." 

But  this  obseiTation  does  not  relieve  the 
case  under  consideration  fivm  its  diffilcuU 
ties.  In  Lord  Cake^s^  case  there  was  only  ciie 
estate^tail^  and  there  was  one  recompense  suf- 
ficient to  compensate  it.  In  the  case  under 
consideration,  there  were  two  estates-tail  and 
only  one  conjpensation,  so  that  the  issue 
cla^iroing  under  one  of  the  estates-tail  must 
be  disappointed,  since  each  of  them  cannot 
have  the  recompense  in  value;  for  if  it  should 
be  given  to  the  issue  claiming  under  the 
derivative  estate-rt^til,  the  issue  under  the 
original  estate-tail  will  be  bound,  without 
hg^ying  any  equivalent,  On  the  other  hand, 
in  c£ise  the  recompense  in  value  shall  be  given 
to  the  issue  under  the  original  estate-^tail^ 
the  issue  under  the  derivative  estate-tail  will 
be  bound  without .  having  any  recompense. 
As  between  the  two  classes  of  issue,  no 
doubt  the  issue  under  the  original  estdte-tail 
pught  to  be  preferredi  and  tliey  certainly 
would  be  preferred  whenever  their  title  came 

4n  competition. 

But  m?my  cases  may  be  pu^  in  which  (;he  ut-^ 
most  confusion  would  arise  from  giving  the  re- 

.  cqmpense  to  the  tenant  of  the  original  estate-, 
tail  or  his  issue,  in  exclusion  of  tlie  tenant  of 
the  derivative  estatCTtail  and  his  issue ;  and  i© 
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taSfelKe  recompense  shall  be  given  tothe  tcnaiit 
Undier  the  derivative  estdle-tall  or  his  issue^ 
Whal  ground  is  thete  for  treating  the  briginal 
€state-tail  M'ith  the  femaindere  exjDectant 
thereon,  to  be  bound  by  the  operation  of  the 
tecovery  ?  Suppose  A*  tenant  In  tail  tb  rriake 
a  settlement  In  favout  of  33.  in  tail,  diid  A 
common  recovery  to  be  sufffered  .in  Which 
both  shall  be  Vouched  jointly  j  to  giVe  the 
recompense  to  A^  \vould  be  Injurious  to  B* 
who  as  between  A 1  and  B*  is  the  rightful  oWner* 
Or  supposing.A*  after  the  settlement  to  have 
levied  a  fine  tihd  barred  his  issue^  and  the 
issue  a»d  B.  to  bfe  jointly. vouched >  what  pre- 
tence is  there  for  giving  the  recompense  to 
these  issue :  for  as  between  the  is^Ue  0,nd  B* 
the  title  is  in  B*  And  not  iii  the  i^sue  ?  In 
the  latter  case  it  might  be  eontetided  that  the 
recompense  should  go  to  B»  and  still  that 
the  recovery  by  the  issue  In  tail  w^ould  bar 
the  remainders  over  expectant  6n  his  estate- 
tail,  since  the  remainders  are  barfed  without 
regard  to  the  recompense  in  value*  But 
though  this  may  be  an  answer  by  way  of 
estoppel  to  the  instance  in  Which  .the  issue 
are  vouched,  it  cannot  be  an  aiiswer  to  the 
issue  themselves  when  the  recover}^  is  suffered 
with  the  voucher  of  their  ancestor,  and  the 
,  recovery  is  produced  as  a  bar  to  their  claim. 
For  the  books  seem  agi:eed  that  recom* 
pense  in  value  is  tlie  only  groutid  for  bar*; 
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ring  the  issue^  but  the  remainders  may  bd 
barred  without  regard  to  the  recompense,  on 
the  ground  that  the  recovery  is  a  commoa 
assuraiiee. 

It  will  be  new  proper  to  consider  whether 
^ere  are  any  grounds  which  render  it  pru* 
dent  at  least,  if  not  necessary,  that  a  re- 
covery with  treble  voucher  should  be  suf- 
fered where  there  are  two  estates-tail  to  be 
barred,  and  one  of  these  estates- tail  is  derived 

a.  • 

out  of  the  other  of  them. 

The  old  books,  and,  among  them^  Co.  Litt« 
certainly  placed  the  bar  of  the  issue  of  tenant 
in  tail  on  the  ground  of  recompense ;  and  if  re* 
compense  is  really  (as  in  principle  it  is  pro- 
fessed to  be)  the  ground  on  which  recoveries 
,bar  the  issue,  it  is  obvious  that  two  classes  of 
issue,  claiming  in  opposition  to  each  other, 
.cannot  have  the  benefit  of  one  and  the  same 
recompense :  one  class  of  issue  must  be  dis- 
appointed, since  they  do  not  claim  under  one 
and  tlie  same  title,  in  the  line  and  course  of 
remainder :  so  that  the  recompense  may  be 
enjoyed  first  by  the  issue  of  one  tenant  in 
tail,  and  afterwards,  and  by  way  o/  remain- 
der, by  the  issue  of  the  other  tenant  in  tail. 

The  doctrine  advanced  in  Page  v.  Hay^ 

pard   does  not   bear  on   this  point.     The 

greater  part,  if  not  all,  the  learning  in  thiat 

^casejs  warranted  by  former  determinations: 

and  it  cannot  be  denied',  that  whem  a  tenant 
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In  tail  is  vouched,  and  Vouches  orer,  he 
conies  in  iii  privity  of  all  the^statfes  he  evet 
had;  ^nd  though  a  stranger  is  joined Avith 
hihl,  the*  recompense  will  belong  to  the  te^- 
*nantin  tail,  exclusively  of  the  stranger;  and 
when  tenant  in  tail  and  the  owner  of  a  re- 
mainder in  tail,  are  vouched  jointly,  there  is 
'no  doubt  of  the  efficacy  of  the  recove- 
ry, since  the  voucher  of  the-lfrst  tenant  in 
tail  alone  would  hare  baned  the  remainder 
in  tail.  The  distinguishing  circumstandes  of 
this  case  are : 

Firsts  That  when  ohe  estate-tail  is  derived 
out  of  another,  the  issue  under  the  original 
estate-tdil  will  claim  in  exclusion  of,  and  not 
in  std>ordinbtion  to,  Ihe  owner  of  the  deriva- 
tive estate- tiail ; '  and 

Secondlt/y   Tlie    iSsue   under  the   original 

•  estfate-tair  a^e  not  strahgers,  nor  are  the  issue 
of  the  derivative  esfete-tail  to  be  considered 
in  that  light,  till  the  gift  which  created  their 

'estate-tail  is  avoided.  Instead  of  denying 
thfc' nec^essity  of  distinct  vouchers,  Lord  Ho/i 
rather  ujitiro\'es  of  them,  as  more* regular, 
though,  linder'the  particular  circumstances 

'  *  of  the'  case'^of  ^Page  and  Hajf&'ard^  he  cbn- 

•  -sideredthe  v^olrcher  of  the  tenant  art  tail,  joint- 

ly ^vltli  another  person,  sttffi<5rent  to  bar  the 
'  inlail.  .   '  • 

^      The  most  diligent  search- fafts  not  prodticed 
'*-  any  authority,  in  which4t'fift«  *otti  asserted 
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or  denied » that  a  recovery^  with  treble  voucher 
h  necessary,  in  a  case  like  that  under  con* 
sideration,  or  in  any  case  whatever.  But 
ever  since  Page  and  Hm/wardj  recoveries  with 
treble  voucliers  have  been  sometimes  used ; 
"and  Mr.  Pigott^  in  p.  26,  if  properly  under- 
stood, does  in  cases  in  which  one  estate-tail  is 

►or  may  be  derived  out  of  another  estate-tail, 
.recommend  a  treble  voucher:  for  though  he 
puts  the  case  generally  of  a  tenant  for  life, 

'  with  remainder  to  his  son  in  tail,  he  must 
have  had  in  his  contemplation  an  ancient  fa- 
mily estate,  in  which  the  tenant  for  life  might 

'have  a  dormant  intail:  and  when  the  obser- 
vations  of  Lord  Holt  in  Page  and  Hayrsmrdj 
as  reported  in  Pigottj  pages  191>  192,  193, 
194,  are  taken  with  their  context;  and  the 
sense  of  the  words  "  in  this  manner'^  are  at- 
tentively weighed,  he  seems  to  recommend 
tbe  several  and  distinct  vouchers  of  different 

'persofis  of  tJie  family;  and  it  would  have  been 
nugatory,  on  the  part  of  Mr.  Pigott^  to  have 

'  advised  a  treble  voucher,  if  a  voucher  of 
the  father  and  son  jointly  would  have  an- 
swered every,  purpose.  See  also  Cruise  on 
llecoveri^Sj  219;  and  Mr.  Justice  B/ac^5/one, 
in  the  3d  vol.  of  his  Commentaries,  p.  S59* 
certainly  supposed,  that  the  exigency  of  the 
case  might  require  a  treble  voucher;  and  itcan« 
not  be  requisite  in  any  case,unlessit  is  requisito 
in  a  case  attended  with  the  circumstanceii 
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now  under  discussion.  Therefore,  though 
for  the  purpose  of  supporting  recoveries  as 
common  assurances;  thfi  court  fnaydeterminc^ 
that  both;  intails  will  ,be  barred  by  a  joint 
voucher,  of  several  tenants  in  tail;  even  when 
one  of  the  estates-tail  is  derived  out  of  the 
other,  in  the  sanae  manner  as  a  recover/ 
on  the  voucher  of  a  tenant  in  tail,  who  hap 
several  estates  tail,  or  the  right  of  different  in* 
tails,  in  the  same  land  under  different  titles,  b^ 
(in  Sheffield  and  RatcHff,  2  Rolls.  Rep.  418,) 
will  bar  all  the  intails ;  the  law  on  the  point 
cannot  be  sstfely  acted  upon,  or  considered  as  ' 
clear,  till  it  has  received  the  determination  of 
a'  court/. pf  competent  jurisdiction,  deciding 
the  quei^tipn.  . 
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Bi/  what  Tenants  in  Tail  a  Recovery  may  he 
suffered  with  I^ect ;  and  tb  what  'Extent  in 
Faint  of  Share. 

Andijirst^  It  is  now  to  be  consideredl  by  what 
tenants  in  tail  a^common  recovery  may  be 
suffered,  so  as  to  bar  the  estate-tail,  add  the 
remkinaers  and  reVersidtis  expectitit  tl>ereon. 
In  this 'division,  whibh  in  a  great  measure, 
is  a  siiihiriafy,  or  review,  of  pbilits  already 
noticed,  it  is  iin{)ossJble  to  avoid  the  apffifcar- 
ailce  of  repetition. 

.  A  recovery  is  peeuUarl^  thfe  tisstiifeilide  by 
which  a  tenant  in  tail  may  enldi'^y  ofmore 
properly  speaking,  convert  his  estate-tail 
into  a  fee,  by  barring  the  estate-tail,  and 
all  remainders  and  reversions  expectant  oa 
that  estate  :  so  as  to  acquire  an  ownership, 
co-extensive  with  that  of  the  person  by  whom 
the  estate-tail  was  created  ;  and  aeteris  pari'- 
htiSj  namely,  with  the  cprjcurrence  of  the  free- 
holder, a  recovery  may  be  suffered  with  effect, 
either  by  the  tenant  of  an  estate-tail  in  posses- 
sion, or  of  an  estate-tail  in  remainder  or  rever- 
sion (A),  or  by  the  person  on  whom  an  estate 
already  alienated,  divested,  or  discontinued) 


(h)  2  R.  Ab«  394,  fiupmj 
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was  entailed,  (i)  and  even  by  the  issue  in  tail^ 
although  the  estate-tail  has  been  previously 
jt>arred,  by  a  fine  with  proclamations  levied 
by  their  ancestor  (A:) ;  or  as  a  consequence 
by  the  statute  of  limitations,  or  warranty,  &c. 
But  as  it  has  been  already  observed,  no 

one  except  a  tenant  of  an  estate-tail  in   pojt- 

*  I  ■•"J.I 

$e$sion  can  suffer  a  common  recovery  with 
iingle  voucher  with  effect,  and  then  only  so 
..as  to  bar  this  particular  estate-tail,  and  the 
remainders^  &c.  expectantj  on  mat  estate- 
But  a  person  who  has  a  remote  estate-tail 
may,  by  merger,  surrender,  &c.  oreven  di^ 
seisia  (/)  of  tenant  foj  life,  become  tenant  la 
tail  in  possession.    1  he  alienee  of  a  tenant  in 
tail,  or  the  assignee  of,  the  crown,  claiming 
the  fistate  of  a  tenant  in  tail  under  an  attaia- 
.  der  for  treason  (m) ;  cannot,  in  any  case^  bar 
the  estate-tailor  the  remainders  by  suffering 
a  common  recovery, 

Xhe  privilege  of  suffering  a  recovery,  is  given 
to  the  tenant  in  tail  and  his  issue,  and  is  per- 
9onal  to  them : 

And  a  corruption  of  the  inheritable  blood 
of  the  isBue^  by  the  attainder  of  their  ancestor 


(0  Maxwel's  case  at  the  end  of  Pjow,  pa^e  S. 

Slieftald  V.  Ratcliffe,  Hob.  SS4. 
.     Lincoln  Collie  case,  3  Co.  5S.  bu 
{k)  fiarton  v^  Lcafer,  Cro.  El.  3S8. 
CO  t  R.  A.  395. 
{m}  Hob.  ll»9. 
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for  treason  (n),  will  preclude  their  right  td 
suffer  a  Common  recovery^  so  as  to  bar  thfe 
remainders  J  for  by  the  Corruption  of  the  inhe- 
ritable blood,  the  issue  are  stratigers/  They 
forfeit  the  character  df  heirs  in  tail,  so  far  a^ 
to  take  Any  benefit  under  the  intdil,  though 
the  estate  cdntinues  by  Ireasoti  of  the  continu-** 
ance  of  issue  (o). 

And  attainder  of  tenant  m  tall  cteates  a 
disability  (p)  to  suffer  d  comtiion  recovery* 
He  is  emitter  tnortuus.  Between  the  crime 
and  attaUidef,  it  should,  frota  analogy,  seem, 
that  a  common  recovery  may  be  suffered  (q)* 

But  a  recovery  suffered  by  an  alien^  who  is 
tenant  in  tail,  will  bar  the  remainders  ex- 
pectant on  his  estate  (r). 

'  And,  as  already  observed,  when  the  intail 
is  of  a  subject  which  has  a  limited  duration, 
as  a  rent  charge,  created  de  novo^  and  limited 
for  an  estate-tail,  without  any  remainders 
over,  the  recovery  of  tenant  in  tail  cannot 
enlarge  the  estate  bej^ond  the  period  pre- 
scribed for  its  duration.  *  ' 

And,  as  already  noticed,  it  is  apprehended 
that  when  an  estate-tail  in  lands  is  derived 


(fi^  Jenk.  Cent.  251. 
(o)  Hob.  345. 

(p)  See  Barton's  case,  2  R.  A.  304.  Jcnk.  Cent.  ^50.  1  Keb* 
39S,  by  mistake  cites  Barton  tl  Bremer's  tascj-as  contra. 
(9)  Stevens  c.  Winning,  H  Wil».  219. 
(r)  4  Leo.  84.  - 
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out  of  a  qualified  or  determinable  fee,  the 
recovery  cannot  do  naore  than  acquire  the 
ownership  for  the  whole  of  that  determinable 
or  qualified  fee* 

In  short,  the  fee  acquired  by  means  of 
the  recovery  of  the  tenant  in  tail,  cannot,  in 
any  case,  be  larger  than  the  estate  out  of 
which  the  estate-tail  is  derived. 

It  is  also  obser\^able,  that  when  a  tenant 
pf  a  remote  estate-tail  suffers  a  common  re* 
covery,  in  which  he  is  vouched,  and  vouches 
over,  the  effect  of  this  recovery  will  be  merely 
to  bar  his  own  estate- tail,  and  the  remain- 
dei^  and  reversions  expectant  thereon  {s\ 
and  all  isonditions  and  collateral  limitations 
annexed  to  his  estate. 

It  will  not  affect  prior  estates-tail^  (t)  or  any 
other  prior  estates.  On  the  contrary,  the 
owner  of  an  intermediate  estate-tail  may,  af- 
terwards, by  suffering  a  common  recovery, 
bar  the  fee,  acquired  through  the  medium 
of  the  recovery,  suffered  by  the  owner  of  a 
more  remote  estate-tail. 

To  these  observations  also  it  may  be  added, 

m 

that  no  tenant  in  tail  can,  by  suffering  a  com- 
jnon  recovery,  bar  any  charges  which  are  an 
incumbrance  on  his  own  estate,  nor  any  es- 


(0  3  Co.  (5.  8  Term  Rep.  10. 

Smith  V.  Clifford,  1  T.  Rep.  738^; 
(J)  Smitb  0.  piidbrd|  already  cited. 
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tatcs  derived  out  of  his  own  estate-tail-     On 
the  contrary,  he  may  give  stability  to  these' 
estates  and  fehargies,  by  suffering  a  conimda 
recovery  (w). 

The  person  a]so  by  whom  the  recovery  15 
roffered  ifaust  be  jfull  and  c6mplefe  tenant  in 
tell,  either  in  point'  of  vested  interest,  or  of 
light  to  an  estate  which  was  once  vested. 

In  the  first  place,  the   CTvner  of  a  contin^ 

.»<•«■«•*•••        '  ,  • 

gtnt  or  executory  interest  in  tail,  cannot,  it  is 
apprehended,  by  a  common  recovery,  bar 
cither  his  ow^n  interest,  (except  by  way  of  es- 
toppel)  or  the'  remainders,  &c.  expectant 
{hereon ;  much  les*  can  the  issue  in  tail  (w) 
Aiiffer  a  commbri  recovery  with  effect  in  the 
life-time  of  the  ancestor. 

s 

At  the  same  time,  it  is  observable,  that  a 
recovery  suffered  by  tenant  in  tail,  will  bar 
contingent  remainders  expectant  on  his  esi. 
late,  and  also  terms  of  years,  &c'. 
' '  ITie  owner  of  a  contingent  interest  should 
be  very  cautious  how  he  suffers  a  recovery 
or  levies  a  fine,  which  may  extinguish,  eveii 
as  against  himself,  the  contingent  interest  ia 
fair.  It  will  prevent  the  vesting  of  the  es- 
tate  and  as  agiainst  himself  at  Jeast,  wlien  there 
is  a  recovery,  and  as  against  himself  and  his 


(u)  Goodiright  v.  Mead.  3  Burr.  1705. 
Stapilton  v.  Siapilton,  1  .Atk.  2. ' 
(»)  'Apprise  V.  Xpprisc;  Bendloes^  tlted  1  Keb.  391. 
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issue;  T^hen  there  i$  a  fine  with  proclamation^ 
preclude  the  right  of  suffering  a  fecoyerV, 
when  the  estate,  V.nless  extinguished,  would 
have  become  vested.  This  is  uriilOTsto'o^  to 
tea  new  point. 

Secondly.  A  lecqvery  will  be  good  only  for 
that  portion  of  estate  wnich  is  vested  in  the 
tenant  in  tail  wljio  is  vouched. 

Thus  when  several  persons  are  tenants,  in 
cominon,  or  joint  tenants  in  tail,  and  oiie  of 
them  is  vouched,  the  recovery  will  be  good 
only  for  his  share :  or  if  several  jare  vouched, 
the  recovery  will  be  good  only  for  their  re- 
spective shares. 

As  often  as  husband  and  wife  are  tenants 
in  tail  by  intireties,  neither  of  them  alone  in 
the  hfe-timeof  the  other  of  them,  can,  by  a 
common  recovery,  bar  the  estate-tail  (^),  so  as 
to  prejudice  the  other  of  them,ort>ajr  the  jgsiie 
in  tail,  or  those  in  remainder  or  reversion.    In 
these  and  many  other  particulars,  there  is  a 
difference  between  tlie  operation  of  a  fine  and  ^ 
'recovery  (v).  But  whenhusband  and  wife  are 
tenants  in  tail  by  moieties,  in  other  words  have 
an  estate  to  them  and  the  neirs'of  their  bodies 
before  their  marriage,  either  of  tjtiem  alone 
before  the  marriage,  or  the  Husband  alone, 
during  the  coverture,  may,  by  a  common 


v« 
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recovery  dulj^  suffered,  bar  the  estate^tail,  in 
his  or  her  aliquot  part. 

And  it  is  to  be  observed  in  this  place,  the 
recovery  to  be  good  for  d  paricular  share  must 
be  with  the  concurrence  of  the  person  in 
whom  the  freehold  of  that  identical  i^hare 
resides. 

Thirdly.  A  tenant  in  tail  after  possibility 
of  issue  es^tinct^  has  no  longer  the  power  of 
barring  the  estate-tail,  or  the  remainders  ex* 
pectant  the^on.  ..  ... 

For  all  the  purposes  of  alienation,  he  is 
considered  naerely  as  tenant  for  life :  since  his 
estate  must  necessarily  determine  with,  his 
death :  so  that  if  be  foregoes  the  right  of  suf- 
fering a  conimon  recovery,  while  completely 
tenant  in  tail,  that  right  cannot  be  exercised, 
when  he  is  reduced  to  the  situation  of  tenant 
in  tail  afler  possibility  of  issue  extinct. 

At  the  common  law,  every  tenant  in  tail 
had  the  power  and  the  right  of  suffering  a 
common  recovery  ;  and  this  right  is  so  inse- 
perably  annexed  to  his  estate,  that  it  cannot 
be  restrained  by  conditioui  limitation,  cus-« 
tom,  or,  the  like, 

.  But  the  statute  law  has  introduced  two  ex- 
ceptions of  which  ?ome  notice  has  already 
been  taken. 

The  first  is  applicable  to  tenants  in  tail  of 
*^^  gift  of  the  crottn  for  services  performed,. 


or  TUB  TQUPR£1$.  |4i 

ftnd  ia  wliklb  the  ser^oo  f>r  remaiader  re- 
laafliA  m  the  crown;  so  that  to  brifig  a  cas« 
wkliin  this  exeeptioB,  there  jnwt  be, 
.  £ir$t^  An  titate^tqil. 
*  Skf(mdiif9  It  UMist  be  of  the  gift  of  th^^ 
crown,  namely^  the  king  for  the  time  beings 
#h)}«^  king,;  or  by  the  purchase,  or  provision 
of  thf  c^owtk. 

Thirdly^  Jt  mu§t  be  for  services  performed 
i^)%  9ft^  ti^  ^pnsideratioD,  &c.  must  appear 
oa  record  (*). 

fanrfhijlf  The  rema^nd^  or  reversion  in  fe^ 

or  in  tail  (i)  must  be  in  the  crown,  and  tlie 

r^trnintt  cm  the  alienation  continues  so  long 

Qliljf  9a  tk^  remaiiKier  or  reversion  remains 

in  thfiCfoi^Uf    j^nd  therefore,  an  alienation 

hy  the  cro\f  n,  of  the  reversion  qt  remainder, 

leaves  the  tenant  in  t^il  at  hbertj  to  bar  thp 

.^statertail,  and  the  reversion,  and  remainder 

(c) ;  and  while  the  estate-t^il  is  profected  from 

,i)eiiig  barred,  all  other  subsequent  estates  in 

.  otiier .  persons  are  al^  protected  (d) :    for 

unless  the  estate*t^l  caa.be  barred,  no  other 

estate  admits  of  being  bailed ;  but  note,  an 

estate*tail  of  the  gift  of  the  crown,  though 


^IW 


(2)  Perkins  p.  Sewed,  1  Bl,  Rep.  654. 
(a)  Co«  Litt.  372,  b. 
{b)  IbW. 
(c)  Ibid, 
[4)  Ibid. 
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it  cannot  be  barred,  either  by  finie  or  com* 
mon  itecDYery,  while  the  reversion  or  renflaia-* 
der  remains  in  the  crown,  may  be  balrredi  by 
non-claim  on  a  fine,  or  by  coliatecal  iter- 
ranty,  so  as  the  tenatit  in  tail  is  oot  a  party 
or  privy,  ,  ..     'r> 

'  It  has  already  been,  observed  thitt  evttn  'it 
the  common  law  a  recovery  by  tenant  in  tail 

'1^411  riot  bar  a  revei-sion  or  remainder  in '"fee 
in  the  crown.  *  But  the  recovery  will  operate 
so  far  as  to  convert  the  estate-tail  irtto  a  hABt 
or  determinable  fee,  and  bar  the  issue  (e)\  It 
Vill  even  bar  remainders  in  stringers  (/)  j 
and  also  a  remainder  after  ah  estate-^tail  in  the 
king(^);  so  that  no  estate  is  pmtected 'by 
the  common  law,  from  the  operation'^of  a  re- 
covery by  tenant  in  tail,  except  a  remaindfef, 
or  revension  in  the  crown  (//). 

The   second  exception  applies  to  women 

^tenants  in  tail  ex  provmone  virL 

By  the  Stat  of  32  Hen,  VIIL  c.  36,  s.  i, 
they-  are  restrained  from  suffering  recoveiits, 

'  &c.  cither  while  sdle,  6v  under  coverture  with 
any  after-taken  husband  )  with  the  exception 


-(V)  Ncalec.  Wilding,  rWiJs/arS.  '     ' 
(/)2  Rolls  Abr.  394,  I.  2.  Bcndl^^cp,  pi   154. 

Neale  u.  Wilding,  1  Wils.  275.  /'/" 

(g)  2  RoIPs  Abr.  394,  !.  5.  . ' 

Sir  llugh  Chomlc>'rcabc,  Moor,  344.  'proXe  Aisurtnce, 

pi.  6.  , .       '  ' 

<A)  Hob.  339.                                .  '      ^' 
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mat  the  act  snail  not  'extend  to  any^eCoveiy' 
to  be  had  with  the  heirs  pext  inheritable  ta 
the  woman,  or  where  the  perscmiiext'in  re- 
mainder consents  to  the  same  :  provide^  incH 
coosent  appears. on  the  record^  or  is  efiroHed ; 
so  that  to  bring  the  case  within  the  exception, 
the  issue  io^  tail  or  the  person  in  remainder 
tnust  be  vouched,  or  their  consent  must  ap- 
pear by  a  deed  enrolled.  This  act  equally 
extends  to  equitable  and  legal  estates  (i). 

But  this  act  does  not  extend  to  restrain  a 
woman-^tenant  in  tail,  ex  prwismie  virij  from 
suffering  a  recovery  jointly  with  her  husband, 
(Xr),  or  with  the  issue  in  tail>(/);  unless  the 
title  of  such  issue  is  defeated  by  the  birth  of 
a  more  immediate  heir  in  tail  {in). 

Nor  does  it  extend  to  lands  settled  by  the 
wife,  or  given  by  any  of  her  friends  (/*),  or 
proceeding  from  tlie  voluntary  gift  of  a  stran- 
ger (o) ;  nor  to  laM^fettkd  on  the  wife  in  ge- 
ntral  taily  with  remainder  to  her  in  fee  (p) ;  nor 
when  she  is  tenant  in  general  tail,  and  the  fee 
is  limited  to  a  stranger  (9).     In  short,  the 


■■^p 


(0  Clifton  V.  Jacksojs  2  Vera.  489. 
{k)  Kirkman  v^  Tliompson,  Cro.  J.  474* 
(/)  Mackwilliam'ft  case,  {Job.  332.  3Cq.  59. 
(w)  3  Co.  60. 

(fl)  Laughter  r.  Hamphrey,  Cro.  £li9t  531.  . 
p)  Wvdt%  WfiKhew,  Cro.  J.  I73t 

ip)   4   Co.    3,   D. 

(y)  Foster  v.  Pitfall,  Cro:  Fli.-  1,  fti 
liu^hcs  9.  Clubb,  Cum.  R«p.  369, 
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]««^94  OB^  ^9^^qB  in  mex^y  ibf  the  hei^ 
iib  «ft)^!h^9ba|D4i:  his  isBUi^  or  heirs, 

f^iJF  (^^  ^his  statt^te  estdn4  to  eop^yhold 


J^»^lb»A*^i<^^^  I         IWtiliMJid      it*t 


I  p  lt»t 


^f)^  Harrington  v.  Smith,  ^  Siderf.  41^  73. 
•^ilD.  ten.  IM.    4  Mdrf.  45:    ,' 
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of  the  Neoessitijf  of  a  ^eisiii  in  the  Jyemandavi 
before  any  Uses  can  arise  under  the  Recovery. 

^0  perfect  the  legal  title  under  a  common 
,recoverj,  and  to  ,give  a  seisin  to  l3ie  de- 
Iriandant  in  the  recovery,  a  writ  of  seisin 
(escept  in  soine  particular  cases  (5),  as  where 
there  is  a  reversion  expectant  oh  a  tfenn  -ot 
years,  and  'tiiere  is  an  entry  ot  claim)  must 
he  sued,  sind  seisin  delivered ;  iand  until  such 
•^iSin is  deliveted,  no  uses  ^an  arise  under  thfe 
jecovery ;  consequently  till  there  is  a  seisin 
in  the  demandant,  as  the  means  of  supplying 
a  seisin  to  the  uses,  the  person  claiming  under 
the  uses  hath  no  legal  estate  which  will  a^ 
mit  of  an  alienation  by  them,  by  deed :  but 
they  have  an  inchoate  interest,  which  will  al- 
low of  their  devising  their  interest  by  will  (^t}^ 

The  true  ground  of  Selwyn  v.  Selwyn  is 
l^t,  even  before  the  recovery  was  sufferedt 
the  testator  h^  itt  %i«i  *^itle  to  a  future 
nse,  which  ga\ie  him  a  power  of  testamentary 
aUenation ;  and  his  will  operated  on  this  use 
in  its  fiduciary  state,  and  also  on  the 
estate  itself,  whep  the  use  was  executed  intc^ 
est^^c 

(0  Witham  t.  Lewit»  1  Wns.  4a* 

4  Bro.  F.  C.  504. 
(0  Stlwjrn  9.  Selnryn,  ^Butr^  l\9U 
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'Anotli^r  ground  of  that  case,  and  the 
ground  to  which  k  is  mere  generally  aecrii^ed^ 
is  that  the  recovery  and  recovery  dedd  fprmed 
part  of  the  same  assurance. 
,  Regularly,  in  preparing  Abstracts  of  Tiiltf 
the  time  at  which  the  writ  of  seisin  is  return? 
able  should  be  stated,  for  the  purpose  of 
;iscertaining  the  time  at  which  the  title  to  the 
legal  estate  is  complete:  and  that  it  may 
appear  that  there  existed  a  complete  title  to 
the  legal  estate,  at  the  tune  when  a  con- 
veyance was  ipade,  by  the  persons  claiming 
a  title  under  these  uses. 


» 


«        m^^^m*^ti^m»  • 
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Of*  certain  Points  relating  to  the  Execution^ 

In  this  place,  it  is  to  be  observed  that  if 
judgment  is  given  in  the  life- time  of  the 
parties  to  the  recovery,  execution  may  be 
9ued  by  or  against  the  heir  (u). 

By  tlie  common  law,  the  writ  of  execution 
and  the  return  must  have  appeared  on  the 
record ;  but  now,  by  the  statute  14  Geo,  II. 
c.  20,  s.  '4,  the  law  seems  to  have  been  re^ 
iQedied  in  this  respect,  and  the  recovery  deed 
made  evidence  of  the.  recovery,  so  as  to  sup- 
ply any  defect  in  entering  the  writ  of  seisin, 
&c.  on  record. 

Hence  the  necessity^  that  the  recovery  deed 
should  be  full  and  explicit,  in  prescribing  the 
mode  in  which  the  recovery  is  to  be  suffered, 
and  that  care  should  be  taken,  tJiat,  in  pre- 
scribing the  mode  of  sufficing  the  recovery,  no 
error  shall  be  committed.  The  form  in  the 
appendix  may  be^safely  followed.  It  will  be 
found  to  be  correct,  not  only  in  prescribing 
the  mode  of  suffering  the  recovery,  but  in  al- 
lowing a  departure  from  some  of  the  pre- 
scribed ceremonies,  without  deviating  from 
the  intention  of  the  parties ;  so  that  should 
there  be  any  thing  to  rebut  the  presumption 


(«)  Shelley's  case^'  1  Co.  09< 
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arising  from  any  departure  from  the  pre- 
scribed form^  th^  alternate  provi»ioto6  nray, 
account  for  that  departure,  without  raising 
any  objection  agaihst  tlie  validity  of  the 
reoovery. 


1  . 


U  t<r'C0»¥fi6Ll>  LAND6.  %ii 


OhseroatkmSj  peculiarly  applicable  to  Landi 

of  Copyhold  Tenure. 

Copyliolds  may,  under  acustom  for  that  pu^ 
ptMe,  1)6  intailed  [ji).  Unless'there  is  a  custom 
to  Intail,  words  of  gift  to  a  man  and  the  heim^ 
of  his  body,  pass  a  conditional  fee  (y).    This 
doctfine  is  Very  strenuously  combated  by  Mr^ 
Watkins  (t).  "When  the  legal  estate  does  not 
{frdihit  of  a  direct  intail,  the  rule  is  Mquita$ 
sequitur  legem ;  and  as  the  property  does  not 
admit  of  an  intail  at  law,  it  equally  excludes 
tak  intail  in  equity;  aud  the  intention  of  the 
parties,  however  strongly  expressed,  cannot 
tary  the  law  (a).     Lord  Mardmcke  expressly 
says,  the  trust  estate  of  a  copyhold  can  in 
no  case  be  capable  of  an  intail,  where  the 
legal  estate  is  not,  it.  being  necessary  that 
there  should  be.  the  same  rules  concerning 
property  ih  law  and  equity.     Instead  then 
of  attempting  to  intail,  through  the  medium 
of  a  trust,  there  should  be  such  a  trust,  as 
is  used  to  keep  leasehold  estates  and  chattel 
interests  in  tbe  same  channel  as  real  estates 

(x)  Jiefdotk*9  cise^  9  G9.  8. 

3  Lot.  Str*  tontiu,  pet  Hkie. 
(y)  PvliMk  and  M<ddC<^oi},  g  itia.4U: 
(2)  WaUi*  ^Cdp^told,  158. 
(4)  IWykH)i>.  UiMMk^  't»4^  ikOf 
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in  tailed.  When  copjholds  are  intailed  at 
law,  the  customary  mode  of  haxr'ing  the  m- 
tftil  must  be  observed.  This  may  be  by  sur- 
render (b)y  ctistomary  recovery  (c),  forfeit- 
ure  and  regrant  (d);  and  one  of  these  mo^es 
may  be  concurrent  with  the  other  of  thfetn  (e)* 
Thus  a  custom  to  barby  surrender,  may  be  con^ 
cuiTent  with  a  custom  to  bar  by  recovery,  and 
a  surrender  to  the  use  of  a  will  may  have  the 
effect  of  barring  the  intail,  as  well  as  to  ac-* 
comphsh  the  particular  object  in  view.  The 
right  to  bar  an  intail,  is  a  necessary  attendant 
or  a  right  to  intail,  and  a  custom  to  re- 
strain the  right  to  bar  an  intail  is.  void  (/). 
This  is  to  avoid  perpetuities;  and  unless  there 
is  a  custom  pointing  out  a  different  modcj 
the  intail  may  be  barred  by  surrender  {g). 
A  customary  recovery,  suffered  in  the  lords' 
court,  is  the  more  general,  and  it  is  the  safe 
mode^  since  it  embraces  the  effect  of  a  sur-r 
render  (A).  And  when  a  recovery  is  neces- 
sary, by  the  custom  of  the  manor,  it  must 


■I   > 


(6)  Eferall  r.  SmaNej,  2Str«  1197.    1  WHk  VS. 
Ic)  liell  V.  Higdeii,  4  Co.  23,  a. 

buuii  V.  Green,  3  P.  W.  10. 
(i)  Grantham  ;d.  CopIcxK*^  ^*  i^ Saaiid*499*     - 

Piikington  r.  Stanhope,  Siderf.  315. 
(e)  Ererall  t«  SmaHey,  already  cited. 
(f>  'i>J^Pf  ^  Shaw,  Carter,  42. 
(f }  Moofe  V.  Moore,  2  Ve«.  596.   - 

Carr  v.  Singer,  Ibid.  604. 
(^  EreraU  v,  Sm«Uey>.  already  dtod.    * 
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have  the  Kke  forms  a&  are  observed  in  »  re« 
covery  of  lands  of  freehold  tenure ;  nameljr^ 
there  must  be  a  demaudaat,  tenant,  an4 
vouchee;  and  the  vouchers  must  be  in  like 
manner  as  if  the  lands,  were  of  freehold  tenure. 
The  recompense  in  value  must  be  of  lands 
within  the  same  jurisdiction. 

When  tlie  legal  estate  of  copyhold  lands 
may  be  entailed,  the  equitable  ownership 
also  admits  of  being  intailed  {i). 

According  to  the  earlier  authorities  (A:),  an 
equitable  intail  of  copyhold  lands  may  be 
barred,  without  the  formalities  of  a  custo^ 
mary  recovery. 

And  Lord  Hurdmcke  (Z)  has  been  under- 
stood to  have  laid  it  down  as.a  general  rule^ 
that  at  least  an  equitable  intail  of  copyhold 
lands  may  be  barred  rby  surrender.. 

In  the  following  observations  will  be 
Ibund  the  result  of  frequent  consideration, 
.on  this  point,  and  a  full  examination  of  the 
authorities* 

.  It  is  quite  clear  that  the  trust  or  beneficial 
.owaership  of  copyhold  lands,  intailable  at 
jaw,  may  be  intailed  in  equity:  and  it  is  liow 
settled,  that  the  equital^le  intail  of  copyhold 
4ands  must  (with  the  exception,  perhaps,  for 


m  ,,l, 


(  O  Pullen  V.  Middleton,'  already  cited. 
(k)  lOVin.  Abr.«66.  .      ,    .  ^ 
(/)  Ridford  r.  Wil[^{i,  S  Atk.  811. 
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ft 

lhfc«xefepti66  is  vtOt  aflifttttfc'dj  of  Ave  <jase 
Ui  wiiieh  the  WjtliUiMfe  tenattt  ki  -tail  -betotnes 
the  ownet  df  the  tegal  esttite  in  fee,  and  'Ae 
e:S:ception  of  partacular  tases  IBceOiftweytmd 
^udsmy  2  Vem.  583,  be ''barred  bvthe^sime 
Ifneatts,  as  the  intaU  ol^  Ifhe  legal  estate  TOtrst 
be  barred  •    When  a  eoramttn  recbvefy  5s  ne- 
fceisary  to  bw  a  legal  tetail,  thfe  pfaeticie  iia» 
Wen  to  bar  the  equitable  intail  df  copykdld 
lands  by  obtammg  first  a  stiitender  te  the 
cestui  *iue  trust  in  tati,  «nd  afterirards  suffer- 
ing a  cus[t6nYary  recovery.    Btrt  Such  veob^ 
very  ta&y  be  snfferfed  by  f hfe  et^tiitable  tenant 
in  tail,  while  he  continues  niereJly  equitafelft 
tenanj;  in  tail,  sinoe/a  recoverf  ^^y  an  ecfHita- 
l)1e  owner  wfll  ha\^e  the  same  efFect  on  thft 
equitable  ownership,  as  a  connnon  recovery 
by    the  tenant  in  tall,  of  the  legal  estal*^ 
tvbuld  Wve  on  the  legal  owirersbi|)J    And 
With  Mr.Tfdrifcms,  in  his  exceHenlTVefetiift  ^ 
t:opjrtiOldB,l).  i«^l,^it  is  iigreea  *HhatitiihoaW 
*seem  a  recovery    suffered  in  ^A^  fhandf 
cfonrt  ttfan  equity  in  copyholds,  iis^naalo- 


goustothatrdlativfe  to'irtjeh^  jwopeiljy^ 


•*  and  indeed  tha:t  the  sarnie  mode  should  %* 
*•  adopted  for  thebarrmgdf  an^eqakabUi  » 
^*  it  would  be  necessary  *to  ptfma^  for  (dfi^ 
'**  -p»fpo8e-of'd€»troyiag.a  Jegal  JnJtail/'  This 
doctrine  is.fu%  wacrantedby  the  opinion  of 
Lord  Uardwicke  in  tluBcaseof  jB^/fenv*  Lord 
Middkton^  ^  Mod*  siti  M  hieh  hfis  Jordship 
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t9j!l,  '^  If  the  estates  had  b^n  intailed,  ^\% 
**  would  have  been  necejssary  to  have  barred 
**  the  intail  bjTsome  proper  means,  either  b j 
**  9k  recovery  suffered  m  the  jords^  court,'  if 
^  the  custom  of  the  manor  admitted  of  it, 
^*  or  by  a  surrender;  and  though  the  in  tail 
^^  had  not  been  of  the  legal,  but  of  the  trus( 
"  estate^  all  possible  endeavours  ought  to 
<<  have  been  ^ised,  to  have  barred  it  in  the 
**  prdinayy  way  ;  and  the  rules  of  the  com^ 
**  mon  law,  in  regard  to  the  barring  of  suclj 
**  estates*tail,  ought  to  have  been  pursued» 
^^  as  near  as  possible/'  His  lordship,  in  tlus 
part  of  tlie  case^  adverted  ioOtway  and  HiAd^ 
^ofh  2  V'ern.  583,  (a  case  depending  entirely 
on  the  circumstance^  that  the  tenant  in  tail 
had  done  every  thing  in  his  power  for  tht^ 
purpose  of  barring  his  equitable  estate- tail). 
The  opinion  also  of  Iiord  Lougliborough^  ixx 
Jiqsc  v«  Lcme^  1  H.  Black.  46l,  in  answer  to 
Sieveral  cases  which  were  cited,  to  shew  that 
the  equitable  intail  of  copyhold  lands  maybe 
barred  by  a  mere  devise,  was  to  this  effect t 
^*  Nqw  though  it  is  trae  that  the  devise  of 
"  an  equity  in  a  copyhold,  requires  no  surr 
"  render,  yet  that  is^  where  the  testator  has 
"  a  devisable  estate ;  the  intail  must  Jirit  H 
•*  barred :  the  party  must  have  done  som^ 
/*  antecedent  act  to  enable  .him  to  devise; 
*'  here  no  suph  thing  was  done,  and  the 
*^  will  of  Thomas  AYestcin  Harper  did  not 
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•^  operate  long ;  there  Was  j^^ length  of  pbflk 
f^  session  against  the  iritail,  on  which  t<t^)>re-« 

^  sume  a  surrender :.  but  it  is  said  that  the 

'  >  «    .  * ' 

^^ .  intail  was  barred  by  the  deed  of  the 
"  younger  Thomas  Westoji  Hirper;'but  it 
"  would  require  a  deal  df  argument  to  prbVe 
^'  that  a  lease  made  by  the  equitable  tenabt 
*^  in  tail  of  a  copyhold  should  be  a  bsp:  of  the 
**  infaiK  It  iis  not  clear  thfen,  that  the  estatc- 
^*  tail  was  (/e  /dcfo  barred  by  any  aqtdfthe 
^  tenant,  if  uot,  then  Mary  Weslon  Harper 
***  is  intitled  ?is  heir  in  tail  "—To  these  autho* 
tities  may  be  (iddfcd,  thfe  decisions  in  courts 
of  equity  as  to  freehold  lands.  Ther<i  a  re-i 
covery  is  considered,  as  absohitely  necessary 
to  bar  the  equitable  intail  with  remainders 
over,  although  a  contrary  d6ctrine  had  for- 
toerly  prevailed  in  that  court.  See  Ilarvej' 
*.  Parker,  10  Vin.  Abr.  266;  and  Bridges  x> 
Bridges,  2  Vei(.  Jun.  120.  The  observations 
of  Jjord  Alvanki/y  then  Master  of  the  Rolls, 
In  the  latter  case,  are  very  apposite  to  this 
purpose.  His  language  was,  *'  This  court 
**  has  determined  that  feudi  equitable  estate$ 
**  are  to  be  held  perfectly  distinct  and  se* 
"  parate  from  the  legal  estate ;  they  are  to 
^*  be  enjoyed  in  the  same  condition  ;  intitled 
*'  to  all  the  same  benefits  of  ownei-ship,  dis- 
**  posabFc,  devisable,'  and  barrable,  exactly 
"  as ,  *if  tfici/  war    cstatea   executed    i^    the 
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-r  The  observations  of  Lord  Hardwickt^  in 
Hadf&rd  V4  Iftkouj  3  Atk.  815,  are,  it  should 
yaem,  (and  such  indeed  \%  the  prevailing 'opl« 
tiidn,)  to  be  understood,  as  perfectly  consis* 
tent  with  his  language  in  Pullen  v.  Middleton^ 
'His  observations  merely  imply  that  an  in  tail  t 
legal  or  equitable,  may  be  barred  by  surrea* 
iier,  when  the  custofti  of  tlie  manor  does  not 
presciibe  a  different  mode  of  barring  the  intaiL 
At  all  events  the  customary  mode  of  barring 
tfafi  in  tail  of  the  legal  estate -of  copyhold 
lands,  ought  to  be  observed,  in  barring  thfe 
equitable  intail  of  such  lands;  and  it  would 
jDot  in  any  case  be  safe  to  adopt  a  different 
icourse  of  practice. 

'    Lord  Chief  Justice  Bridgman  (m)  seems^  to 

li^ve  decided,  that  an  estate^tail  in  copyhold 

glands,  may  be  barred  by  a  fine,  with  procla- 

jnations,  in  the  court  of  common  plea8.(/}) 

.Pn  this  determination  it  is  tcr  be  remarked, 

^hat  the  lands  are  within  the  jurisdiction  of 

that  court,  though  they  are  'more  properly 

'^mpleadable  in  the  lord  s  court,  and  irl  this 

fespect  the}'  ?ire  under  a  different  predica- 

|}ient  from  the  lands  of  the  tenure  of  ancient 

.  dpihesne.    This  point  is  noticed,  as  a  means 

of  avoiding  the  rapacity  of  some  lords  of 


(m)  Tajlor  v.  6hav^  Carter,  ei. 

(h)  Set  also  the  observations  of  Liird  Hardwickc  in  PuUea 
V,  MiddletoD,  9  Mod.  4M« 


IM 
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CQpjbcld  nia^iSiiw)i<yT«fi^  ti»  permit  equit-if 
able  OMTwra  tQ  pi}ff«r  a,  j eqovery,  or  pass  a 
9WTcn4er».  in  the  \qt^'  court  without  1m»c 
aai{\|tted^  or  »(  )fi^l{  potyiog.  fines  as  if  tbey 
were  admitted. 

It  isy  h^wev^fi  t0  be  observed,  that  6«ne 
^eptU^7]i6i|,.  wh^ioe  opintQi)  ;&  entitled  to  the 
highest  resp^t,  ^re  not  satisfied  that  a  fine 
of  copyhold  lapd?  will  bur  the  trust  of  i^ 
married  woiqj^A  ifk  tboae  lands;  of  course  k 
ia  not  $^eto  T^ly  on  atfiaeundep  these  die* 
cnmstances,  though)  it  is  very  pdopsr  that  Ike 
point  should  be  kept  in  laind,  andirheneter 
Cir^f][ist^npe3  require  it,  pressed  to  a  deci^ 
sion.     Can  a  person  claim   any  interact  in 
<iG^yhoid  londa  id  oppositiock  tohis o^m  fine? 
J#  he  not  estopped  ?    That  the  decision  mH 
.^e  iu  the  support  of  the  talidity  oi  the  fine, 
is  a  point  <m  which  little  itoubt  is  entei^ 
tained  by  the  writer  of  these  observations. 
The  same  point  applies  to  alienation  by  mar« 
Tied  women  c£  equitable  interests  in  copy- 
hold lands.    But  it  is  not  appreliended  that  a 
recovery  in  the  courts  of  Westminster  hall 
will  have  the  same  effect  as  a  customary  reco- 
very :  since  a  custorBurif  recMay  is  tlie  {^e- 
.scribed  mode  of  barring  an  intail  (<>)• 


fai.  ■ 


(o)  Oliver  f -Taylor,  1  Atl.  47^. 
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Of  the  Recovery,  Deed. 

It  has  been  shewn,  that  the  tenant  t^  tli6 
writ  of  entry  may  be  made  by  fine,  feoff- 
ment, grant,  bargain  and  sale,  lease  and  re- 
lease ;  or,,  in  short,  by  any  assurance  which 
win  have  the  effect  of  passing  the  freehold 
to  the  intended  tenant. 

The  point  to  be  regarded  is  that  there 
shall  be  a  conveyance  effectual  for  this  pur- 
pose ;  and  that  it  shall  be  made  in  due  time. 
In  general,  also,  and  with  great  propriety, 
there  is  a  declaration  of  the  uses  of  the  re- 
covery, for  the  purpose  of  rendering  the  title 
certain,  by  aa  express  declaration,  instead 
of  suffering  it  to  depend  on  a  resulting  use 
in  favour  of  the  tenant  in  tail,  or  the  aver- 
ment of  an  use  in  favour  of  the  recoveror. 

It  has  been  noticed  too  (/?),  that  a  fine  le- 
vied to  a  person,  afterwards  named  tenant, 
in  a  recovery,  thougli  at  a  distant  period, 
will  be  considered  as  originally  levied,  to  the 
use  of  the  conusec,  so  that  lie  may  be  decmcfd 
a  good  tenant  to  the  writ  of  entiy .  Tliis  case 
supposes  no  uses  to  have  been  declared  th 
favour  of  the  conusor,  in  the  fine,  or  of  an^ 
other  person  tlian  the  conusee. 


^  ■■  ■* 


(p)  Altliam  V.  Ap^csen,  Gilb.  £q.  Ca.  IC*  cftiupm. 
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In  treating  of  the  recovery  deed,  it  will  be 
proper  to  consider, 

1st,  In  what  cases  a  recovery  deed  is  ne- 
cessary, 

2d,  Its  formal  parts, 

And  1st,  when  afiite  is  levied,  and  a  recovery 
is  to  be  suffered  to  the  conusee,  a  deed  either 
of  conveyance  or  of  declaration  of  the  uses 
of  the  fine  is  not  essential  to  the  validity  of 
the  recovery, 

So  when  the  writ  of  entry  is  brought 
against  the  person,  who  already  is  the  owner 
of  the  freehold,  a  conveyance  by  deed  or  fine 
is  not  of  absolute  necessity.  In  practice  a 
conveyance  will  frequently  occur,  and  is 
proper,  even  in  cases  attended  with  these 
circumstances, 

In  all  other  cases^  since  the  intended  te- 
nant would  not  have  the  freehold  without  a 
conveyance  made  to  him,  it  is  of  the  first 
importance  that  such  conveyance  shall  be 
n^ade,  and  that  the  tenant  shall  have,  or  ap-^ 
pear  to  have,  the  freehold  during  the  term, 
in  which  the  recovery  is  suflered 

But  tp  guard  agahist  the  loss  of  recovery 
deeds.  Sec.  the  statute  of  14  Oeo.  11.  hath 
enacted  those  provisions  which  have'  been 
already  noticed  ;  and  thus  hath  made  a  period 
of  twenty  years,  uilh  enjo}ment  under  the 
jccovery,  presinnj^tive  evidence  of  the  cx-r 
jbteucc  of  those  deeds  by  which  a  teuaut  to 
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the  writ  Qf  entry  xnigbt  .have  been  made.-^ 
And  in  many  cases,  from  circumstances^  a 
presumption .  of  a  surrender  of  a  prior  es* 
tate  for  life,  will  be  made,  for  the  purpose  of 
supporting  the  validity  of  a  recovery.  The 
rules  of  evidence  which  govern  the  doctrine 
of  presuipption    are   noticed   in  a  former 


2dly,  Of  the  formal  parts  of  the  recovery 
deed. 
These  are, 

1.  The  Date. 

2.  The  Parties. 

3.  The  Recitals. 

4.  The  Testatum  Clause^  and  Consideration. 

5.  The  Operative  Words. 
,6.  The  Parcels, 

7.  The  Habendum  and  Use. 

8.  The  Declaration  qf  the  Intention  qf  the 
Conveyance^  and  the  Agreement  to  suffer  the 
Recovery. 

9^  Tlie  Declaration  of  the  Uses, 


1.  Of  the  Date. 

The  rule  of  the  common  law  which  re- 
quired that  the  tenant  sliould  have  the 
freehold  before  judgmient  was  given,  has 
already  been  noticed,  and  the  statute  of  14 
Geo.  IL  c.  20,  already  cited,  has  enacted 

m2 


that   ^  from  and  aiftfer  the  comitencettiftrit  ; 

"  of  this  act,  evfery  recovery  -already  dufibrbd 

^*  oir  hereafter  to  be  sufltered,  shall  be  deemed 

"  good  and  valid,   to  all  intetits  and   pur*- 

^  poses,  tiotwithstahding   the  finfe  or  deed 

**  or  deeds  makifag  the  tenant  to  such  writ 

**  should  be  levied,   or  executed »  after  th*j 

**  time  of  the  judgment  given,  in  such  te- 

•*  covery,  and  the  award  of  the  writ  of  seisia 

"  as  aforesaid,  provided  the  same  appear  to 

'^  be  levied  or  executed  before  the  end  of 

«*  the  term,  great  session,  session  or  assiees^ 

**  in  which  such  recovery  was  suffered ;  and 

"  the  persons  joining  in  such  recovery  had 

*^  a  sufficient  estate  aiad  power  to  suffer  the 

"  same  as  aforesaid/'   - 

To  bring  a  case  within  this  statute,  the 
deeds  should  at  least  appear  to  be  dated  with^ 
in  the  term  of  which  tlie  recovery  sliall  be  sufn 
fered;.and  that  the  title  may  be  free  from 
doubt,  the  deeds  should  be  executed^  as 
well  as  appew'  to  be  dated,  within  the  term. 


or  RjecoYfiHt  p^m:  te§, 


*         m 


2.  Of  the  Parties. 

a  recovery  deed,  the  proper  panics 
either  alone,  or  jointly  with  otbfer  persons,  as 
circamstances  ihay  require,  are 

1.  The  person  who  has  the  CreeboM. 

2.  The  intended  touehee* 
S.  The  intended  tenant. 

'   4.  yhe  intended  demand^ti 

Other  parties  may  be  added^  with  a  viev 
to  give  to  the  deed  some  other  operation 
than  that  of  suflfering  an  effectual  recovery. 

An&frsty  of  the  person  who  has  the  free- 
hold. 

When  the  fteehold  is  in  one  person  solirly^ 
it  is  sufficient  that  there  is  a  conveyanoe  from 
tibat  person. 

When  the  freehold  is  in  several  persons, 
they  should  all  join  ;  at  leasjt  for  those  shares 
of  which  the  recovery  is  to  be  suffered :  since 
the  recovery  wiW  be  defective  as  iap  as  thwe 
is  the  want  of  tte  concurrence  of  the  frqe- 
bolder.    So  when  there  is  a  doubt  whether 
the  freehold  is  in  one  person  or  in  anotheo^, 
the  concurrence  of  each  of  thesie  persons 
should  be  obtained^  or  the  title  comidered  as. 
doubtful  2  and  as  often  as  the  recovery  is  of 
an  aliquot  part  of  tlie  lands,  care  must  he 
taken  to  procure  the    concufr^nce  of  the 
person  who  has  the  freehold  in  that  parii-* 
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cular  share.  Also  when  the  object  of  the 
recovery  is  to  bar  an  intail  of  the  legal  estate^ 
tha  attention  must  be  directed  to  procure  the 
conveyance  from  the  pei-son  or  several  per- 
sons, in  whom  the  lefi^al  estate  of  freehold  is 
vested ;  whethen  he  or  they  is  or  are  a  raort- 
gagee  or  mortgaj^ees,  trustee  or  trustees,  or 
beneficial  owner  or  owners ;  aiid  when  a  re- 
covery is  to  be  sutFered  :to  bar  an  intail  of 
the  equitable  ownership,  there  is  equal  ne- 
cessity, Qnd  for  that  reason  there  should  be 
equal  aaxiety,  to  l^ave  a .  conveyance  frona 
the  person  who  is  the  owner  of  the  es.tate  of 
freehold  in  the  equitable  or,  beneficial  owner- 
ship; whether  that  ownership  is  conferred 
by  ^  legal  or  an  equitable  estate. 

It  often  happens  that  the  intended  vouchee 
has  also  the  freehold.     When  the  san^e.  per- 
son who  is  to  be  the  vouchee  has  the  freehold^ 
the  number  of  parties  will  be  reduced,  and 
the  observations  respecting  the  owner  of  the 
freehold  are  then,  in  reference  to  tlie  freehold, 
equally  applicable    to  the  tenant  in   tail. 
Though  the  freehold  iS'  in  one  person,  and 
another  pel*son  is  to  be  tlie  vouchee,  still  the 
practice  in  that  tte  tenant  in    tail  should 
join  in  making  the   conveyance  to   tiie   iur 
tended  tenant  to  the  writ  of  entry  .,-7:-Thuj  is 
rather  advisable,  in  compliance  with  prac* 
tice,  and  the  caution  on  which  it  is  founded, 
than  absolutely  necessary. — The    recovery 
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would  be  good  ^ven  though  the  tenant  in 
tail  should  not  join  in  the  granting  words  of 
the  conveyance,  llie  freehold  will  pass  from 
the  person  in  whom  it  is  vested  :  artd  this  is 
the  essential  point* — -Beyond  this,  all  is  cau- 
tion ;  and  the  want  of  attention  to  it  cannot 
aflect  the  validity  of  the  title :  and  in  cases 
which  involve  the  doctrine  of  merger,  or  the 
destruction  of  contingent  remainders  intended 
to  be  preserved,  care  should  be  taken  that 
the  tenant  of  tlie  freehold,  and  the  tenant  in 
tail  do  not  join  in  the  same  conveyance ;  or 
if  they  join,  that  they  create  only  a  particulai: 
estate,  so  as  to  lea ve  a  reversion  in  the  free- 
holder. 

Biefore   a  recovery  h   suffered,   the   iit\& 
should  be  thoroughly  and  minutely  investi- 
gated,  to  obtain  the  concurrence  of  all  those 
persons  wTio  can,  by  any  construction,' or  un- 
der any  rule  of  law,  or  any  conveyance,,  will, 
mortgage,  ^c.  be  considered  as  having  the 
fi-eehold.    To  these  observations  there  is  the 
exception,  already  stated,  of  the  freehold  in 
lessees  under/ freehold   leases:  and   also  in 
persons   who  have  the  freehold  of  cert;ain 
parcels  of  a  manor,  when  the  recover}^  is  ^uf- 
iered  of  tlie  manor,  and  the  reversion  remjtius 
parcel  of  the  manor.  ITiis  previous  investiga* 
tion  will  be  a  step  towards  rendering  titles 
more  complete  than  they  arc  now  found  to  be. 
Tlie  cautions  proper  for  persons  who  assist 
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iij.  suflferiag  recoveries,  in  right  qf  parti* 
cujar  estates  to  wliich  powers  ^re  an^exe4» 
ox  who  \yish  to  guard  against  the  conse- 
quences of  a  forfeiture,  oi^'the  merger  of  their 
estate  in  the  inheritance ;  or  the  destruction 
of  contingent  remainders  ;  have  been  noticed 
in  the  former  part  of  this  chapter. 
^  Qd.  Of  the  Vouchee. — ' Hip  intended  vouchee 
or  vouchees  should  be  the  tenant  or  tenants  in 
tail,  by  whom  the  recovery  is  to  be  suffered. 
Though  in  sooae  cases,  the  tenant  iu  tail  niay 
not  be  a  necessary  party  in  the  grant,  yet,  ia 
tibe  declaration  of  the  uses  of  the  recovery, 
he  is,  when  he  continues  owner  pf  th?  estate- 
tail,  materially  interested.  To  the  extent  of 
his  ownership,  he  is  the  person  from  whom 
the  uses  must  move ;  and  for  this  reason,  his 
concurrence  in  the  declamtion  of  the  usc§  is 
to  be  regarded  as  of  the  fij-st  importance.(gf) 

A  doubt  has  sometimes  been  expressed 
whether  several  persons  being  co-pajceners,  or 
tenants  in  common,  in  t^iil,  can  join  in  thp  ^m^ 
recovery.  On  that  point  the  opinion  of  a 
highly  eminent  lawyer  was  to  this  effect : 
**  I  always  thought  it  doubtful,  but  rather 
•*  inclined  to  think  it  bad  in  an  amicable,  as 
**  I  think  it  would  be  in  an  ad  vers(?  action^ 
"  against  all  not  claiming  merely  under  the 
"  parties^  and,  consequently,  against  tins 
^'  issue  in  tail  and  those  in  remainder/' 


^— ■ —      I  >•  •  I     ■  m'      1 — "^ 


^(q)  Roe. 9.  Popham^  Dougt.  ^4. 


Th^  answer  to  ibis  objection  was,  Tbat  op^ 
recovery  ^y  the  GO->heir»  A.  B.  aod  C.  XX  q£ 
tbeir  r/^pective  shares^  in  which  they  shall 
be  vouched,  an4  Touch  oyer  will  bar  tiaeir 
estate^tail  in  their  respective  shares :  for  i^t 
must  be  remembered,  that  ttiese  peirsoBS  f|rc^ 
b(hheir9y  and  cohheirs  not. only,  may  be,  but^ 
]p  point  o£form»  ^^ghtto  be  vouched  joipt-. 
ly;  and  the  general  practice   bfts  been  tc^ 
join  several  co-^heirs  in  tiie  satire  voucber. 
Indeed^  it  is  said,  that  upon  warranty  bjF^, 
the  ancestor,  one.  parcener  cannot  be  vouchisd, 
without  the  other,  Vin.  Abr.  vol.  22,  p,  SgtJ, 
cites  11  Hen.  1,V.  20,  b;  but  thismu^st  b^  uom 
4f»rstoqd  ina  qualified  seose^  namely,  that  the 
vouchee  may,    by  special  ple^diqig,    shew; 
that  he  is  only  one  of  the  seveial  co-heit*s, 
^jid  compel  tlie  tenant  to  vouch  hin^  jointly 
with  tlie  other  oo-heire ;  but  if  he  omits  to 
do  this,  still  thp  recovery  will  be  good  agsunst 
the  vouchee,  and  all  penK)ns  claiming  undei; 
him :  an4  nothing  is  more  common  in  prac^ 
tice,    than  for  one  of   several  co4ieirs   to 
be  vouched  *?/e/y  as  to  her  share,  and   no 
doubt  was  ever  raised  on  the  validity  of  4 
recovery  so  sufti  red.     The  recovery  may,  in 
ft  case   thus  circumstanced,    be -supported 
on  the  ground  of  a  supposed  wari^anty,  by 
the  voucl^e  per  tonally ;  and  there  being  A 
voucher  over    and   recompense,    the  issue, 
^j^fi  those  in  remainder,  are  precluded  from 
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elaiming  under  the  old  intaiL  And  even  A 
joint  voucher  of  tenants  in  common  in  tail,  is 
warranted  by  practice,  and  it  is,  I  appre*' 
hendi  by  law ;  and  Mr.  Fearnes  opinion  in 
his  posthumous  works,  p.  338,  goes  even  fur- 
ther, that  a  common  recovery  suffered  on  a 
voucher  of  two  persons,  who  have  distinct 
estates-tail,  ih  distinct  parcels  of  land,  will 
bar  the  several  estates-tail. 

It  is  admitted  that,  in  22  Vin.Abr.  93,  which  . 
dtcs  28  Edw.  111.90,  b.  it  is  «aid,  that  two  te- 
nants in  common  cannot  vouch  jointly.  But 
this  must  b^  understood,  not  as  a  substan- 
tive proposition,  founded  on  an  objectiott  in 
law,  or  on  a  point  of  form,  against  a  joint 
voucher  by  tenants  in  common,  but  as  ad- 
mitting the  right,  in  the  person  whom  they 
vouch,  to  counterplead  the  warranty.  And 
the  case  in  42  Edw.lII.  I6,  b.  and  17,  proves 
that  if  several  are  vouched  jointly,  and  they 
accept  the  tenancy  of  the  intiretyj  they  are 
estopped  from  pleading  several  tcfiancy^  in 
consequence  they  are  bound  to  vouch  jointly. 
And  in  the  case  of  Morgan  v.  Culpepper^  re- 
ported in  Keb.  863,  and  Siderf.  241,  four  of 
eight  persons,  having  a  joint  freehold,  and 
several  inheritances  in  tail,  were  vouched 
jointly,  and  vouched  over,  and  no  doubt 
seems  to  have  been  entertained  of  fbeir 
cslatcs-taiJ,  in  their  respective  shares  having 
been  barred,  although  the  recovery  did  not 
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bar  the  shar^  of  their  companions  in  the 
tenancy. 

X)n  thfe  whole,  the  impression  is,  that  one 
recovery  suffered  on  a  joint  voucher  of  se- 
veral tenants  in  common,  or  of  several  co- 
parceners, is  good  in  point  of  law,  to  bar 
the  estates-tail  in  their  shares  of  the  lands, 
even  although  these  shares  are  in  distinct 
taiements,  and  the  tenements  were  intailed 
by  distinct  gifts ;  for  supposing  they  had  by 
one  and  the  same  deed,  or  by  several  deeds, 
conveyed  these  lands  to  a  tenant,  and  the 
demandant,  having  a  title  to  all  the  lands, 
were  to  deSfian^  them  by  one  writ  agaitist  the 
tenant,'  and  the  tenant  having  a  warranty 
of  all  the  lands,  was  td  vouch  the  tenants 
in  tail,  what  objection  exists*  against  his 
doing  this,  or  against. their  vouching  over? 
None  presraits  itself;  on  the  contrary,  to  de- 
mand all  the  lands,  by  one  writ,  is  consistent 
with  the  title  of  the  claimant,  and  avoids  the 
circuity  "of  several  actions,  for  that  which 
may  as  well  be  recovered  by  one  -action. 
That  a  writ  so.  brought,  is  good,  is  assumed 
to  be  clear,  from  the  circumstance  that, no 
answer  suggests  itself  against  the  vnit  in- 
paint  of  form.;  and  if  the  writ  is  well  brought, 
all  the  other  proceedings  seem  of  course. 
There  is  a  rule,  indeed,  that  in  all  real  ac- 
tions, founded  upon  a  title,  as  JEscheat^ 
Jfhrm^dQn,  &c.  the  demandant   cannot  join 
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Iftiids,  ac€^ttingby  tw^aevemiltenupes^or  tigp 

two  several  gifts,  in  the  same  writ;  Bupkmm^'fs 
cw«€,  8  Cq-  86:  but  the  vprjr  rulc^  pTDvid^d 
fi3r  tfeis  partictjlar  ewe,  proves  th»t  whw  ti» 
action  is  oot  fouaded  on  « /^/e^  yi;^.  on  A 
titk  to  be  disclosed  %  /^^  yri/^  one  wril  Kifty 
^^  of  distinct  parcels,  cQntf^isQd  ia  diC€$*eot 
gifts  :  and  a  writ  of  e^tpy,  oti  *hicb  ft  rw^o- 
very  is  suflfered,  is  »ot  founded  oja  n  titter 
Thi^  very  distinction  was  token  in  Bwfo«er«« 
ewe  already  cited.  It  is  there  said,  but  all. 
^ctioQs  reaU  whicb  are  fowKled  upon  wrong 
or  de&)rceni|SQt^  and  do  not  compii^nd  ^ny 
title  in  them,  there  the  den}an494t  ifn^y  d^ 
mand  in  one  writ^  divers  binds  and  tenei* 
ments,  which  come  to  l^m  by  several  titles. 
The  instance  given,  is,  that  if  divers.. landa 
descend  to  me,  and  I  am  disseised  or  deforced 
of  them,  I  may  have  a  writ  of  right,  or  a  writ 
of  entry,  in  nature  of  an  a$si;Be,  andcompre-* 
hend  all  these  rights  in  one  writ^  because  in 
tbeie  writs  no  title  is  ?iiade  in  ike  wriiJ' 

On  the  concurrence  of  two  persons  having 
distinct  estat^s^^tail  ia  distinct  lands,  one  in 
©nq  teficm«nt)    the  other   in  another  tene-» 

inent,  the  opinion  of  Mr.  Fearne  was,  ^Jieri 
niOH  dehuit^  sed  factum  vaJit.'^  His  reasoning 
on  the  case  will  be  found  in  his  posthu- 
teous  works,  p.  338. 

.  Sd.  The  inte^kded  Teiumt.-^ln  general^  ha 
ihoiild   be    named    a   party  to    take    th# 
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ghi^t  of  tbe  freehold.     Whether  h^  tal&eft 
the  freehold,    under  an  immediate  c^tey^ 
ance  to  him,  ^r  utider  a  declaration  to  his 
iisey  16  of  no  conseqnencfc.-^^-Let  him  htive 
the  freehold)  and  all  that  regards  him  ife  ac^ 
compKsfaed.    However,  when  be  h  to  harfe 
the  fredioid,  throngh  the  medium  of  a  de^ 
daratUn  of  use,  instead  of  an  immediatd 
conveyance  to  him^  he  hinaself,  Or  atiOthet 
petsob,  must  be  named  afi  the  gmntee,  since 
no  use  can  arise  without  a  conveyance  to 
supply  a,  seisin  to  liie  use,  except  in  tlie  cases 
of  a  covenant  to  stand  seised,  and  then  the 
use  is  supplied  from  the  seisin  of  the  cove- 
]i«ator;or  in  a  bargain  and  sale;  in  the  latter 
case  the  bargainer  is  seised  to  the  use  of  the 
bargainee;  and  the  use  is,  in  each  case,  exe* 
cuted  into  estate  bj  the  statute :— and  when 
the  tenant  is  to  have  tbe  use  under  a  decl^ 
ration   on   a  conveyance,    the    conveyande 
must  pass  a  seisin  at  the  common  law,  and 
•  not  be  open  to  the  objection,  that  the  txse  is 
a  use  on  an  use,  and  for  that  reason  a  mere 
trust. — ^Tliis  objection  occurs  when  there  is 
an  appohitmeat,  or  a  bargain  and  sale  un* 
der  the  statute  of  inrolments^  to  A.  and  his 
beirsy  to  the  use  of  B^.and  his  hdrd;  the  ap- 
pointee  or  bargainee  takes  the  first  use,  and 
tbe  ulterior  use  is  a  mere  trust :  an  use  in  tbe 
,2d  degree,^  not  executed  by  the  statute,  as 
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will  be  more  fully  shewn  in  this  and  the  sub* 
sequent  chapters. 

A  person  resident  near  the  court,  in  which 
the  recovery  is  to  be  suflFered,  should  be 
named  the  tenant,  to  save  the  expence  of  a 
dedimus,  to  take  his  warrant  of  attorney ;  and 
in  general  it  is  preferable  to. name  one  per- 
son, rather  than  two  persons.  When  two 
sons  are  named,  the  writ  of  entry  must  be 
brought  against  both  these  persons,  and  they 
must  both  appear  and  vouch  over.  The 
want  of  appearance,  or  voucher,  •  by  one 
would  vitiate  the  recovery  to  the  extent  of 
]bis  share. 

The  recommendation  of  naming  one  per- 
son instead  of  seveml  to  be  the  tenant  must  be 
amderstood  with  the  qualification;  that  only 
one  recovery,  or  several  recoveries  in*  one 
court  is  or  are  to  be  suffered.  As  often  as 
there  are  to  be  several  recoveries,  in  distinct 
courts,  there  will  be  a  great  convenience  and 
propriety,  in  naming  a  tenant  for  the. lands 
in  eacli  distinct  jurisdiction.  In  this  in- 
stance, the  lands  in  each  particular  jurisdic- 
tion should  be  conveyed  to,  or  at  least, 
to  the  use  o/",  the  person  who  is  to  be  the 
tenant  in  the  recovery  to  be  suffered  in  that 
jurisdiction.  On  this  point,  the  appropriate 
observations  will  be  found  in  a  former  part 
of  this  chapter.  *  , 
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It  is  usual  for  the  tei)an,t  to  execute  t]}0 
recovery  deed.  This  is  proper.  The  want, 
however,  of  his  execution  will  not  be  a  ,de- 
feet  in  the  title.  It  is  rather  on  account  of 
thq  declaration  of  uses»  than  the  validity  of 
the  recovery,  that  the  deed  is  usually  exe« 
cuted  by  the  tenant,  and  as  the  uses  are 
to  arise  from  a  conveyance  m^de  to  the 
tenant,  these  uses  arise  on  the  recovery 
without  any  other  assistance  from  him,  than 
his  acting  as  the  tenant.  By  appearing  tQ 
the  writ  of  entry  he  precludes  himself  and 
all  other  persons  from  asserting  that  he 
disagreed  to  the  conveyance,  and  that  ixo* 
thing  passed  to  him.  And  the  judgment 
against  him  draws  out  of  him  the  estatf 
which  vested  in  him. 

4/A.  Of  the  Demandant. — Sometimes  ^, 
purchaser,  sometimes  a  friend,  and  some^ 
times  a  stranger^  is  named  the  demandant; 
and  in  some  instances  two  persons  are 
named.  For  the  most  part  no  more  than 
one  pei*son  is  named :  and  it  has  happened 
that  one  person  has  been  named  in  the  re- 
covery deed,  and  another  in  the  recovery, 
and  sometimes  he  is  required  to  execute  and 
at  other  times  his  execution  is  disregarded. 
Neither  q{  these  particulars  will  affect  the 
title.  So  as  a  demandant  or  demandants  is 
Of  are  n^med,  in  the  proceedings,  tbwards 


fhe  tecov^ry,  knd  the  jpefson  6t  penovit  §6 
nathed  shAll  livfe  till  judgment  given,  thfe  re- 
covery vfiW  bfe  good.  His  dt«iA  before  jtidg- 
irrent  would  J^ut  an  ettd  to  th6  J)roc6edings ; 
vrhen  he  lives  till  the  proceedings  are  com- 
plete, thre  uses  will  arise,  without  any  concur- 
rence by  hitn  in  the  recovery  deed ;  sine* 
the  uses  arise  from  the  seisin  which  passed  to 
Kim,  and  he  takes  in  modum  donantU^  and  is 
bound  by  the  decliaration  of  usesin  thfe  re- 
ttvery  deed,  so  as  this  declaration  is  in  th* 
tommon  form.  That  the  uses  may  arise,  seisin 
ftiust  be  delivered ;  and  should  the  demand- 
ant tiie  befdre  seisin  is  delivered,  a  vmt  of 
teisin  must  be  awarded,  and  seisin  delivered 
^  to  his  heirsj  and  the  writ  of  seisin  return- 
ed (i),  as  a  means  of  the  execution  of  the 
tases,  under  the  statute  for  trsmsfbriring  uses 
into  possession. 


(r)  Withain  r.  Lc^is,  1  WUs.  Rep-  48.  4  Bro.  P,  C.  504* 
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.       3.  Of  ihe  RecUakkr. 

r 

The  .daed  or  ^vill  by  wbicJbi  the  intail  i% 
created,  ought,  in  most  Gasos^  to  beiiiecited, 
or  at  least  there  should  be  a  re&rance  to  the 
same,  and  all  such  facts  should  be  disclosed^ 
as  shew  tlie  right  to  sutfer  the  recovery  \vith 
effect.  'Hiis  will  greatly  aid  the  title  at  some 
future  period.  It  will  lead  to  the  documents 
on  which  the  title' is  grounded;  or,  should 
they  be  lost,  or  destroyed  by  fire,  will  tend 
to  satisfy  future  purchasers,  that  the  title  is 
correctly  deduced. 

The  object  should  be  to  shew,  Jirst,  that 
the  fi-eehold  is  in  the  person  by  whom  the 
freehold  is  to  be  conveyed  ;  and  for  that  pur- 
pose the  determination  of  all  prior  estates 
which  existed  under  the  deed  or  will  by 
which  the  intail  was  created,  should  be  shewn, 
and  the  creation  of  the  estate-t;iil,  and  the 
consequent  right,  to  suffer  the  recovery ; 
and  when  the  fact  warrants  it,  the  determi- 
nation or  failure  of  all  prior  esjtates-tail,  the 
state  of  pedigrees,  &c.  should  be  disclosed 
by  the  recitals. 

This,  however,  can  be  done,  with  prudence, 
in  those  instances  only'  in  which  the  title 
restS'On  clear  grounds,  and  is  not  involved  in 
difficulty.  On  the  one  hand,  no  conveyancer 
of  integrity  will  state  that  as  a  fact  which 

K 


179 


OF  RBCOVERT  DEEDS. 


^oes  not  exist ;  on  the  other  hand^  it  is  his 
duty  to  keep  his  clieot^s  title  free  from  a  dis^ 
fdosure,  which,  at  a  future  period,  might  in- 
Tolve  the  tide  in  increased  (tifficultjr,  or  raise 
^  suspicion  of  its  validity* 

In  general,  i^lso,  there  are  other  redtak 
shewing  the  agreement  to  suffer  the  {ecovery ; 

and  sudi  recitals  will  be  found  in  the  forms 

<  ■    ■  ■ 

f>f  recovery  d«eds,  added  in  the  a{>pendix ; 
other  varieties  of  these  recitals^  adapted  to 
particular  cases,  are  also  added  in  the  ao^ 
pendin-    " 
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4t.0f  the  Testatum  Chuse. 

m 
r 

This  clause  geneafally  sheiv^  the  object  of 
the  deed,  and  for  the  mo»t  part  thitt  ob^ct 
is  expressed  in  these,  cm*  the  Hke  tarm^*  ^^And 
JhrdKldng^  barringf  and  4€ntT<nfing  mlf  esia^e^ 
tailf  of  and  in  the  ■■  ■■-  km^di  ftn4  hirefUtaj 
menti  hereimfter  described j .  and  a&o  rekfucd  , 
or  othermise  awured,  vr  mtetidfd  ^  to  ^e,  dtmi^ 
all  revtrsimsand  remaindersr^s^ctani  or  dcr 
pending  m  the  same  estate-'taiK  9nd  all  cw^ 
ditiom  and  cQllateral  Itmitntions  emntsssd  therer 
tOy  or  affecting  the  same^  and  far  s^tlhtg  find 
assuring"  &c-  And  wh«n  difiere»t  objects 
are  within  the  scope  of  jthe  d^od^  tbe&e  also 
are  for  the  most  paft  Added,  'thh  is  forne^ 
and  ^Bot  substance ;  and  the  omtsaimi  is  kn^ 

Hat  k  ai»y  conaid9Wkton.n<<:;ei3^«ry  to  the 
validity  of  a  recovery  dieed,.  as  su^b^  v/i^ 
the  exception  tl^t  9.  bargain  $194^9^6.  i^^n- 
not  raise  any.  use,  and,  it ,  folj^juk^si  i  jcaenot 
pass  any  estate  to  the  intended  tc^i^nt,  unless 
it  i§  ioMnded  qn  a  ton^eroti^  <^  money  or 
nuM^ey's  worLh<,  Th^r^ore,  that  a  recovery 
deedn  grounded; on  a  bargain  and  sa:le» 
which  must  operate  as  such,  so^y^  be  goo4^ 
there  must  be  a  consideration  of  money,  or 
jnoney*s  worth.  An  instrument,  in  the  fbfih 
of  a  bargain  and  tole,  may*  no  doubt,  op^ 
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rate  as  a  grant ;  and  when  th^  bargain  and 
sale  is  void,  as  such,  either  for  want  of  a  pro- 
per consideration,  or  inrolment  within  due 
time,  it  should  be  considered,  whether  the 
intended  bargainer  had  an  estate  in  remain- 
der or  reversion.  Admitting  he  has  a  remain- 
der or  reversion,  or  that  the  subject  of  the 
deed  is  an  incorporeal  hereditament  as  a 
tent  oradvowson,  the  deed  may  operate  as  a 
gnut,  n.twit)»t.ndmg  the  »ant  of^;  cousi. 
deration  or  inrolment.  In  Barker  and  Keate 
(r),  the  tenant  to  the  writ  of  entry  was  made 
by  an  instrument  in  the  form  of  a  lease  and 
release :  and  no  consideration  was  expressed 
jn  the  clause  of  grant  in  the  lease.  In  the  redden- 
dum, a  pepper-corn,  which  is  money's  worth; 
was  reserved ;  and,  on  this  ground,,  the  lease 
was  considered  as  a  good  bargain  and  sale  for 
a  year ;  so  that  there  was  an  estate  for  a  year 
capable  of  enlargement ;  and  it  was  enlarged 
by  the  release ;  and  the  releasee  had  the  free- 
hold, and  the  recovery  was  duly  suffered, 
since  the  writ  of  entry  was  brought  against 
this  releasee. 

This  part  of  the  deed  is  intimately  con- 
nected with  the  two  divisions,  which  treat 
of,  1st,  the  person  who  has  the  freehold, 
and  2dly,  the  intended  tenant;  for  the  office 
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of  this  clause  of  the  deed  to  introduce  an 
effectual  grant  by  the  person  who  has  the 
freehold  to  or  in  favor  of  the  person  wlio  is 
intended  to  be  the  tenant;  or,  at  least;  it 
innst  introduce  a  grant>  in  faror  of  soine 
other  person,  to  uses,  under  which  the  :free- 
hoJd  may  be  vested  in  the  tenant. 

Frpm  subsequent  parts  of  this  treatise,  it 
will  be  collected  that  a  grant  may  be  goody 
though  the  name  of  the  grantee  is  omitted^ 
in  the  words  of  the  intended  grant,  from  him, 
provided  the  intention,  that  he  ^hall  grant, 
can  be  collected  from  the  deed. 

Sq  a  grant  9iay  be  good,  though  the  grantee 
is  named  in  the  habendum  and  not  in  the 
grant ;  and  even  though  some  other  person  i» 
by  mistake  named  in  the  grant. 

Qn  thia  aiMl  other  subjects  connected  with 
the  form  of  the  grant,  the  observations  in  the 
chapter  Releasf^ .  will  afford  the  neces&ary .  in- 
fprmation.  That. the  deed  shall  be  sufficient 
to  pass  the  fieehold  is  the  object  to  be  re- 
garded both  in  preparing  it,  and  considering 
-  the  effect  of  the  recovery,  with  a  view  to  sup- 
port its  validity. 


'•41.       . 


t»       '  OF  RSCOVfiRY  DEEDS. 


-  5.  Of  the  Operative  Words. 

4 
I 

Tliese  ouglrt/ ifi  point  of  form,  to  vary 
ivith  tUe  irRtui^  and  mode  of  operatioH 
•of  the  recovery  deed,  ll^y  must  be  suffi- 
cient to  pass  the  estate. — In  tlie  mdre  early 
period  of  the  history  of  the  laws  of  property 
intiii^  cquntry^  particular  words  onJy  were 
aU&wed  a  particular  import,  and  were  coii- 
sidered  as  peculiarly  adapted  to  particular 
assurances.  In  modern  times,  tliis  rule  has 
been  relaxed  •  No  more  is  now  regarded, 
'tba.li  Uiat  there  shall  be  such  words  as  declare 
a  manifest  intention  to  convey*  Itiese  word*, 
however  infonnal,  will  operate. 

The  rules  which  now  prevail,  fere  >*  JB«n%Me 

• "  fa^iendm  9U.7t   inJterpi^kfhMi  churtOimm^ 

^-  fWipter  simpiiciiateiH  iaieorwn^  ut  res  nuigis 

-•*'  'Odieat  qudm  peveat ;  and  veti^n  mtehtioniy  ti 

•*  Htm  e  c&nira  dtbent  inservlve;  and  deeds  in- 

•*  tended,  and  made  to  operate- oneway,  may 

operate  another  way,  if  the  intention  of  the 

parties,  cannot  take  jdace,  unless  they  ope- 

sate  a  diflFerent  way  from  what  they  we(€ 

**  intended.  Judges  ought  to  be  curious  and 

**  subtile^  to  invent  reasons  and  means  to  make 

**  acts  efiectual,  according  to  the  just  intention 

"  of  the  parties.  More  consideration  is  to  be 

had  for  the  substance,  to  wit,  the  passing 

the  estate  according  to  the  inlentioji  of  the 
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^^  parties,  than  the  shadow^  to  wit,  the  manner 
^  of  passing  it  (ir):''  and  the  application  of  thes» 
rules  will  be  shewn  in  the  chapter  on  releases. 
Ttiese  words  of  gumt  ought  to  proceed 
from  a  person  as  gcaAtor,  in  favor  of  the  per^ 
•on  nalned  as  g^ntse,.  and  the  obs^ration 
respectitig  the  nomination  of  these  persons 
and  Hiistakes  in  these  particulaiSi  will  h$ 
foand  in  the  same  chapten 
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6.  Qf  the  'Farcck^ . .         i, . ; 

In  aU  deeds,  aiid  iD  iiune  meiic  than   iii 
Kcoyery  dords,  paiticulur  attentioi);  »lif>uk^ 
bepaid^  tjbit  ail  tlie.pare«biDte|id94.tQ.pas$,t 
shall  be  induded,  aod  that  ntme .  sball  be 
included ,  which  it:  is   the  iutentioB  K^f  th^ 
parties  to  oniit.-^Tbe  points .  propej? .  Xo .  se- 
coverj  deeds,  are  not  to  include  more  lands 
ftian  are  intended  to  pass/and  to  comprise 
either  bj  g^neml  or  ^pocial  words,  all  the 
lands  to  which  the  recovery  is  to  extend,  and 
restrain   general  words  to  those   townships^ 
parishes,  &c.  \vhich  are  to  be  named  in  the 
recovery.    AVhcn  the  parcels  are  of  consi- 
derable length,  or  the  description  of  them  is. 
attended  with  nicety,  or  involved  ia  any  dif- 
ficulty or  uncertainty,  general  words  should 
be  added,  extending   to  all   the  townships^ 
parishes,  &c.  named,  or  to  be  named  in  the 
recovery,  so  as  to  embrace,  under  these  ge- 
neral terms,  any  parcels  ontitted  out  of  the 
particular  description,      ^tany  a  title   has 
been  supported  under  these  general  words^ 
which  would  have  been  defective,  or  at  least 
doubtful,  as  far  as  it  depended  on  the  parti- 
cidar  description. 

Such  general  words  may  be  to  this  effect ; — 
Jfid  all  othef\  the  manors^  messuages^  jarmSf 
iLiidSy  tchctmnts^  a?id herediiumentSy  ^ituatej  /jf- 
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ingy^ind  icing  in  ii^  se^eraltowns^ptirisheii^  and 
-placte^hf  A.  B.C.  and^^  in  the  mid  county  of 
..  i  i^  which  the  \$aid^f^-^^^^ became;  wa$.'  w  i$f 
tenant  for  an  estatte-taUj' either  in  posse^kion^ 
revemkm^  or  remainder^  wider  or  by  virtue  or 
means  vf  the  said  hereinbefwe  'mentioned  or 
recited-  ■  '  and^e^erypart.andpareel  of  the 
4amey  with :  their  {.aad  evert/  of  their^  rights^ 
members^  qnd.appufiehanees. 

These  words,  however^  may  require  consi- 
derable '  variation^  ^  'words  of  re^riction ; 
or  words  to  embrace  lands  takm>  under  ex- 
changes^  made  under  inclosure  abtt,  parti- 
tion, lands  purchased,  and  settied  id  the  like 
uses,  &c*  &c-»  '^\        */  '*'  .  !  •• 

-  When  hmAs  ^  liave  .passed  by  witl' unider  a 
general .  dencHiiiii^kxD,  the  TccoVeff -shotilil 
have,  the  parcels  ftbm.  the'  last  purchase  ^eed  t 
or  if  dieff  aie*  matiesiilily  and  subsJHkntially 
varied,  then  a  new  description ;  but  there 
should  ^begen^l  wotdtf,  co^ejbtensive  in  efL 
feet  with  the  words  of  the  will,  a1[  least,  as  far 
as  the  recovery  is  to  comprise  the  lands,  and 
the  modem  description  should  be  connected 
with  the  ancient  description,  that  the  iden^ 
tity  of  the  parcels,  and  the  application  of 
the  more  early  title  deeds,  may  be  rendered 
obvious,  and  free  from  any  doubt  arising 
from  tlie  change  in  the  description  of  the 
parcels. 

In  relation  to  the  parcels,  another  object 
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to  be  ke(rt  in  view,  is  to  litare  the  labd»  «u& 
ficiendj  ascertained:  by .  piitixiuka'  descrip* 
tioQ,  or  by  general  werds»  to  render  the-n» 
|;ention  to  iadude  tl^m  fiee  fimn  all  dcmbt. 
This 'will  fkeditate  an  application^  to  amend 
the  parcels  in  the  recovery;  should  circum*^ 
stances  render  it  aecessar j^  to  oake  sach  am 
applicajtion^.  to  the  .sttoimary,  aaddiscnei^ 
tionary  jurisdiction  of  the  cottvtt  vs^  widdi. 

the  recovery  is  sv^feredv 

The  cecotery  deed  to  b^  formal,  should 
^sa*h^iro  tibe  ciauseiof  the-^^reyersiDa,'"  &c.*^ 
Ahothedauseof  f^theeata^^&Oi  jeaaept 
A  particuh/lr  estate^  aoi^  na^.tfteaifAb/fi  inUreBt 
of  the  parties  is  intended  to  pass.  .  ^ 
ii  Wfasnitbesdld  object  is.  toisaiAbn.m  mco* 
lireryt  the  douse  gcantisig  4bedsy  is  >  ukmeces- 
9$xy  and  (tiraa  ^aibtmiU. : .  Ohi  tho  cr^her  hatid» 
ith^n  fdhdfrecbvary  idaed;  is:  pnrt  of  ^a  tran*- 
«actioD>  for  theassnfslBce  to apwcbasert  the 
.asual  dayae  q£  grant  of  debdsy  ^1  be 
with  ^reat  pvqpdatj.!j  i 


1 1 
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7«  Of  the  Habendum. 

The  habendum  should  be  the  same  in  tlyg| 
ni  in  other  deeds,  lodging  only  to  tb^  object 
of  pasung  ui^  estate  of  freehoidy  to  the  p^^ 
fon  irho  is  lo  be  the  tenant  in  the  recoverjr : 
Frequently,  and  for  the  fnost  fKurt,  tb* 
fioe  is  conveyed  to  the  tenant    But  whether 
be  takes  the  fee,  or  any  other  estate^  «o  at 
the  same  is  an  estate  of  freehold,  theracdveiy 
wiM  be  equally  free  from  objection^    Even 
the  lowest  denomination  of  an  estate  4>f  fre»^ 
iiold  is  snfficient,  as  far  as  the  validity^ 
the  recorery  cam  come  in  question;;  and  «fea 
though  a  mere  estate  of  ireehoM  paMes  bf 
the  deed,  the  fee  may  becoortyed  by  the 
virited  operation  of  the  deed  and  recovery "; 
4ot  the  freehold  will  pass  by  the  deed,  afnd 
the  fee  by  the  w<!overy ;  and '  the  uses  de^ 
elared  of  the  recovery  will  transfer  that  estate 
to  the  person,  in  whose  favor  these  uses  are 
declared.    This  *  foHows  upon  the  rule,  that 
whoever  comes  in  as  vouchee,  comes  in  of 

all  estates  of  which  he  is  or  ever  arii5  seised. 

• 

These  observations  suppose  the  party  ^vho 

'has  the  fbe  to  be  named  as  tenant  or  as 

vooehee;     For  iti  case  a  person  whoiiasthfe 

fee  conveys  n  partial  estate^  and  '\s  no  patty 

te  the  wc<>Very,  there  will  remain  in  hira  ^ 


in 


OF  lUBCOVEIlT  HtSM. 


much  of  the  estate  as  is  not  conveyed  bj 
him. 

These  observations,  too^  will  suggest,  that  in 
some  cases  the  fee  should  be  conveyed^  and 
should  circumstances  of  caution  requiie  it^ 
ii  may  be>  coaveyed  aod  uses  declared,,  and 
uiid«r.  these  uses,  a  particular  estate,  may  bt 
Umited.jto  the  use  of  tbe  intended  tenant,  and 
ulterior  uses  may  be  declared,  according  to 
^be  intention  of  the  paities..    Sec  form  in  the 

w  It  is  to  be  observed,  that  no  benefit  wiM 
wise  jfrom  thb  practice,  or  caution,  except; 
ijB  thosie  instances  in  which  the  uses  shall  b# 
j^eclared.  in  favour  of  persons  not .  named  q$ 
ffirtie$  in  the  recovery.  Nor  in  this  place 
4K|is^  it  be  paused  Over  unnoticbd,  that  the 
^^tate.  arisi;o^  from  a  declaration  of  uses  upon 
IB. <^dveyancQ, cannot  be  larger  than  the  aei- 
Mu  conveyed  tp  iserve  these^  uses. 


Of  the  Use. 


When  the  grant  is  to  the  ten  ant,  to  fbe 
intent  that  a  common  recovery  shall  be  suf- 
fered, the  legal  estate  will  vest  in  him,  witl)-* 
out  any  express  limitation  of  use  in  his  f9'^ 

vor.— The.  declared  purpose  will  prevent  the 

« 

Use  irom  re&ultiog^  and  the  grantee  will  be 
seised,  by  the  rules  of  the  conmion  law.  The 
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ciE^ses  of  Altham  and  Anglesey  {t\  jRoc  v.* 
Popham  (u\  Thmsiout  v.  Peake  (d),  are  autho- 
rities in  point,  and  would  support  this  con- 
clusion, were  the  proposition  not  sufficiently 
clear  in  itself.  As  often,  however,  as  the 
title  of  the  tenant  to  the  writ  of  entry,  is  to 
arise  from,  or  to  depend  immediately  on,  a 
declaration  of  use,  that  tree  must  be  eflfec- 
tual  for  the  purpose.  In  the  first  place, 
there  must  be  an  effectual  grant  to  supply  a 
seisin  to  the  uses,  and  there  must  n6t  be  any 
prior  use,  which  will  either  prevent  the  exe- 
cution of  the  use  in  favor  of  the  tenant,  ot 
confer  a  title  to  the  immediate  freehold, 
on  any  other  pereon.  ' 

When  the  title  of  the  tenant  to  the  free- 
hold is  to  arise  frota  a  declaration  of  use, 
the  nature  of^  the  conveyance  must  admit  of 
a  declaration  of  use,  to  be  executed  into 
estate,  and  such  use  must  be  declared.  On  a 
bargain  and  sale  to  A,  to  have  its  effect  un- 
der the  statute  of  uses,  the  bargainee  will 
take  the  use,  and  his  estate  will  he  executed 
by  the  statute.  A  subsequent  declaration  of 
use,  in  favor  of  B.  will  be  a  use  of  the 
estatc'of  A.  and  this  is  an  use  on  an  use  (cp), 


■  \ 


(O  Cilb.  Ek|.  Cases,  10. 

(v)  Doag.  25. 

(v)  Str.  12. 

(4)  TynaiU  Cm^,  D)rtr,.l55,  »» 
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and  cannot  be  execute^  by  the  statute,  Su|k 
posing  the  estate  to  be  legal,  the  legal  estate 
will  abide  in  A.  and  be  and  not  B,  is  th^ 
proper  person  to  be  named  tenant  of  the 
freehold*  It  is,  on  one  hand,  to  all  bargains 
and  sales  by  owners  of  the  legal  estate,  and, 
on  the  other  hand,  to  those  ^LSfuraoces  only 
which  a^e  to  operate  on  the  legal  ownershipi 
that  these  observ$itions  are  applied. 

Perhapst  in  support  of  an  equi^ble  reco^^ 
Yery,  a  court  of  equity  would  consider  the 
equitable  freehold  as  passing  to  B.  -since 
the  intention  of  the  parties  is  eviclaatly  di^ 
ipected  to  the  object  of  placing  the  9quitaJb4e 
freehold  in  him,  and,  in  equity,  th^  intenr 
tioA  and  object  of  the  parties,  mther  than 
the  form  of  the  instrument^  is  regarded :  and 
the  transaction  requires  that  B.  should  hav^ 
the  equitable  freehold,  as  the  only  meau9 
of  giving  full  efiect  to  the  intention.      i 

Under  these  circumstances,  also,  it  may 
be  necessary  to  recur  to  the  point,  thait  the 
instrument,  even  as  a  legal  assurance,  may 
be  attended  with  circumstances,  which  will 
^  allow  of  its  operating  as  a  grant  at  the  ccmi- 
mon  law:  and  any  instrument  which  may 
operate  as  a  grant,  will  pass  a  common  law 
>eisin,  and  uses  may  be  declared  with  effect, 
and  arise  on  that  seisin.  In  m&ny  cases,  this 
construction  might  have  been  resorted  to 
with  success,   and  a  title  i^pposed  to  be 
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defective,  Wf  to  the  ^e^  ertate„  w^U  by 
this  application  of  the  rules  of  law,  have 
been  wppOrted«  It  remaiBS  mdy  that  it 
iholild  be  obseiredf  that  thoi|gl|  a  bargaiqee^ 
whose  estate  is  f^^oecuted  by  ,Ui9  statute,  ha« 
DO  .seiaiii  of:  whiqh  uses  oan  be  dec^oed^  ^ 
bo  «x0cuted  by  the  Matut«^.9tl^qijwiff^  tim 
imdelr  a  neif  comtyw^e^  QTH.npwf^fmtra^tp 
proceeding  from,  him,  vses  rfkOff  be  decUfed 
in  a  bargain  and  sale,  of  the  seisin  acquired 
by  the  demandant,  or  recoveror,  in  the  reco^ 
very  .---Such  uses  are  free  from  the  technical 
objection  of  being  uses  on  an  use.  They 
arise,  in  point  of  law,  from  the  seisin  of  the 
demandant. — ^In  short,  they  aose  from  a  new 
conveyance,  produced  by  the  effisct  of  the 
common  recovery.  —  Appointments  made 
through  the  medium  of  a  power  jn,  or  aris* 
ing  under,  a  conveyance  to  uses,  are  open 
to  observations  very  like  to  those  made  on 
bargains  and  sales. — I'he  appointee  takes  the 
immediate  use:  and  all  ulterior  uses  de* 
plared  of  his  estate  are  uses  on  uses,  and 
have  no  effect  on  the  legal  estate ;  tliey  are 
good  only  as  trusts,  conferring  an  equitable 
ownership.  Thus  when  A.  has  a  power  over 
the  use,  a|id  he  appoints  to  B.  and  his  heii^, 
to  the  use  of  C.  and  his  heirs,  B.  takes  the 
use,  and  the  use  declared  for  the  benefit  of 
C.  is  merely  a  trust.      This  subject  wiU  be 
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more  fully  considered  in  the  chapter  on  ap-^ 
pointments.  '  *  ^ 

When  circumstances  require  that;  a  par** 
tial  estate  of  freehold  should  be  Umitt^  to 
the  intended /tehaut,  and  that  other  uses 
should  be  dedlared»  the^  uses(  maj  be  de- 
clared in  the  made  which  has  already  been 
pointed  out,  ibr  that  purpose^  and  as  shewn 
in  the  form  in  the  appendix. 
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8,  Of  the  Agreement  to  suffer  the  'Recovery. 

In  every  well  drawn  deed,  the  agreement 
to  suflfer  the  recovery  is  fully  and  clearly  ex- 
pressed.— ^The  common  form  of  this  clause 
is  in  the  appendix. 

A  shorter  form  is  also  added.  The  varia- 
tions in  the  form,  arising  from  circumstances, 
are  noticed  in  the  opposite  pages. 


/    / 


104  op  RECOVEUT  BSE09. 


9-  Of  the  Declaration  of  Usei, 

.  To  the  clause  prescribipg  the  mode  of  suf- 
fering the  recovery,  there  is  generally  added, 
a  declaration  of  the  uses  of  the  recovery  it- 
self.—This  declaration  should  be  in  the  form 
in  the  appendix,  or  to  that  e^ect,  mutatis  mtt- 
tandis. — It  seldpm  happens,  ,tha^  this  decla- 
t^tion  is  omitted.  When  it  is  omitted,  the 
use  ivlll  resu 1 1(^),  unless  from  the  considera- 
tion ppid  by  the  demandant,  or  from  some 
other  circumstance,  the  beneficial  ownership 
is  evidently  to  remain  with  him.  The  cases 
pf  MoxQH  V.  Moxvfi,  and  Hodges  v.  FowleVy  in 
the  Exchequer  1777>  and  Com.  Dig.  Uses, 
P,  2,  p.  622,  are  authorities  that  the  use  will 
result,  and  it  will  result  to  the  different  parties, 
according  to  their  form£iU)wn£i*shi  p,  that  is,  to 
tenant  for  life,  for  life,  &c.  &c.  with  this  dif- 
ference only,  that  a  tenant  in  tail,  instead  of 
taking  bapk  an  estate-tail  by  resulting  use, 
will  take  bsick  an  estate  in  fee,  depending  on 
the  title  to  his  estatcrtail. 

«  •  •  * 

Mr.  Cruhe^  ip  his  Essay  on  Uses,  p.  20^,  adf 
yeits  tp  the  title,  de[)tnding  on  the  resulting 
use  as  dpubtful,  on  the  ground  that  it  is  not 


(«)  Armstrong  V.  Wolscley,  2  Wils.  I9, 
Jones  9.  AJorley,  1  Lor4  Ray.  291. 
to.  Litt  23,  a  i  271,  a, 
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clear  that  the  use  which  results  is  iii  tail  oritl' 
fee ;  but  the  cases  seem  to  admit  of  no  doufet 
on  this  point,  for  though  they  say  the  reco*' 
very  shall  enure  to  the  **  former  uses  (y)/'  no3^ 
thing  more  is  meant,  thaA  that  the  parties 
shall  take  according  to  the  estates  which 
they  had  at  the  time  of  suffering  the  reco- 
very (^r). — Indeed,  Mr.  CnaVe  considei*s  the 
case  of  Nightingale  v.  Ferr€r«(a),a3  a  direct  and 
positive  authority,  that  where  a  tenant  in 
tail  suffers  a  common  recovery  without  any 
declaration  of  the  uses,  the  resulting  use  is  to 
him  in  fee.— One,  however,  of  our  best  read 
lawyers  doubted  on  this  point.— But  there 
were  special  circumstances  in  the  case,  name- 
ly, a  partial  declaration  of  the  u$es^  without 
any  declaration  of  the  use  of  the /ee:,  and  on 
the  contrary  a  declaration  th^t  the  recovery 
should  not  enure  to  any  other  uses.  On  the 
same  case  Mr.  Fearne  gave  art  opinion  in 
tliese  terms. — "  I  conceive  that  where  a 
"  tenant  in  tkil  is  vouched  in  a  common 
"  recdvery,  it  bars  the  estate-tail,  arid  all  re- 
♦*  mainders  and  reversions  thereon  depend- 
ing and  expfx:tant,  and  expands  the  estate 
into  a  fee-simple,    abstracted   fr6m    the 


(v)  Walker  Q.  Snow,  Pirfni,  %5Q. 
( (I )  3  r,  W.  207, 
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**  declaraiidn  of  Uie  u^  of  such  recovery : 
^<  4:)ecausiC  a  fee^imple  is  recovered^  and^ 
•*  therefbro  where  do  use  of  the  fee  is  de** 
4^  dared  in  Moh  a  case,  and  there  is  no  coosi* 
^  deratioa  to  raise  the  use  in  the  i^ecovery^  it 
^f  iie^uits  to  the  tenant  in  tail  in  fee^2  Roll.  Abr« 
"  789,  pi-  h  Gbdbolt,  180.—jB«rj^  v.  T^;^- 
**  /ar,  Gilb,  Law  of  Uses,  61, 64.  And  if  such 
*•  recovery  be  with  the  concurrence  of  a  pre-i 
^  ceding  tenant  for  life,  then  the  use  also 
**  results  to  hira  for  his  life*  Vide  Walker  Vt 
*«  SncWf  Palm.  359;  and  consequently^  X 
1*  apprehendj^  that  where  the  use  of  such 
^*  recovery  is  only  partially,  and  not  conj* 
**  pletely  limited,  as  fer  as  the  limitation 
^^  fails,  that  is,  the  unlimited  use  tcBults  in  the 
^^  same  manner  as  the  whole  use  would  liavo 
**  done,  if  there  had  been  no  limitation  of 
^  any  part  of  it/' 

Frequently,  a  title  depends  partly  on  « 
recovery,  and  partly  on  a  will,  made  by  the 
person  who  suffers  the  recovery ;  and  as  a 
will  is  revoked  by  the  recovcryi  if  suffered  suIh 
sequently  tq  the  will  (6),  tlie  attention  should 
be  directed  to  see,  (either  that  the  will  is 
subsequent,  to  the  refovery,  or  if  prior,  that 


{b)  pister  r.  Dister,  Lev.  108. 

Marwood  v.  Mjirwood,  3  p.  W.  163. 

parley  V.  Dat^^j,  Bailor's  N.  P. ^67,  7  Bro.  P.  C^  171, 

Jones  t^.  Lei^h,  Dqzd.  Pro.  174(4^ 
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It  has  been  repubKshed  since  thd  tedovery  i 
anid  in  general  it  is  prudent  to  advise  a  per- 
son^^  who  saflfers  a  recovery^  to  republish  hb 
\riH,  if  he  has  previously  made  any* 

In  Selwyn  ▼»  Selwyn  (c),  the  will  was  made 
before  the  recovery*  was  suffered ^  but  after 
the  deed  to  lead  the  uses  was  exec u ted  ^ — In 
that  particular  case  the  will  was  supported , 
on  the  ground  already  noticed. 

The  jM'evailing  opinion,  some  few  years 
ago,  was,  that  the  tenant  in  taiK  by  suffer* 
ing  a  oonunon  reco^^ery ,  acquired  e^fee^nmple^ 
and  that  this  fee-simple  was  a  new  estate. 
For  this  reason,  the  owner  of  the  estate  was 
considered  as  the  ^rst  purchaser^  so  that  his 
estate  was  descendible,  in  all  cases,  to  his 
heirs  1?a?  partt  pii^crrirf.^— The  law  is  now  settled 
on  this  point,  and;  the  distinctions  which  are 
established  are  t 

Tirst^  If  tenant  in  tail  by  purchase  suffi^rs  a 
common  recovery,  to  the  use  of  himself  m 
fee;  as  he  was  tenant  in  tail  by  purchase y  the  fed 
taken  under  the  recovery  will  descend  irom  him 
to  his  heirs  ejc  partiepatemA(d).  And  this  di&* 
tinction  has  been  applied  as  wftll  to  capykoU^ 
as  freehold  lands (r).   T^iougb  upon  principle^ 


(o),^Biirt.  1131. 

id)  Mkrtia  r.  Strachto,  jStr.   1179,  1  Wil|.  9,  Q0.5  T. 

Eep.  107/ 
(tf)  Crowe  V.  Btildwere^  5  Tmn  Rep.  104,  • 
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th^  C3^c  of  copyhold  laixis  appears  to.be. 
very  distinguishable  from  the  case  of  freehold 
lands;  since  in  one  case  there  is  a  surrender 
and  a  re-surrender;  two  distinct  common- 
law  conveyances,  Hke  a  feoffment  and  re*en- 
feoflfment,  or  a  fine  sur  grant  et  render ;  and 
in  the  other  case,  there  is,  in  point  of  law^ 
merely  a  conveyance  to  uses ;  and  it  is  wholly 
under  the  doctrine  of  courts  of  equity,  as 
distinguished  from  the  doctrine  of  the  com- 
mon  law,  that  the  use,  in  its  fiduciary  state, 
and  now,  since  the  statute  of  uses^  the  old 
usci,  whether  it  is  taken  uuder  an  express  limi- 
tation, or  results,  descends  in  the  same  nian« 
ner  as  the  estate  was  descendible  prior  to 
the  conveyance. 

Secondly  y  If  tenant  in  tail  by  descent  from  his 
mother,  or  any  other  ancestor,  suffers  a  com-^ 
mon  recovery,  to  the  use  of  himself  in  fee, 
tlie  person  in  whose  favor  the  intail  was  origi- 
oally  created,  shall  be  considered  as  the  pur** 
chasing  ancestor ;  and  the  fee,  taken  under 
the  recovery,  will  be  descendible  exactly  in 
the  same  manner,  as  if  the  donee  intail  had 
}^n  the  purchaser  of  an^estatein  fee-^imple^ 
instead,  of  being  the  purchaser  of  an  estate- 
tail.  The  reason  of  this  rube  iij  courts  of 
equity,  andlts  ajjoptloii  by  courts  of  law> 
will  be  considered  in  the  Essaj/  on  the  Quan^ 
tity  of  t!i$tatesj  nvhen  that  boqk  shall  be'  re- 
published. .  .  , ' 
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Tbis  point  should  be  particularly  sLttended 
to  in  those  cases,  in  \yhich  the  title  is  derived 
by  descent  from  a  tenant  in  tail*  Indeed^  in 
every  case  in  which  Mjtle  i»  made  by  a  per-* 
son  as  heir,  care'shoXild  betaken  to  see,  that* 
such  person  is  heir  to  the  former  owner,  as 
far  as  respects  the  estate  in  question # 

This  chapter  will  be,  closed  by  the  obser- 
vation that  in  investigating  a  title,  as  depend-* 
ing  on  a  recovery,  the  attention  should  be 
particularly  directed  to  thesQ  points*  \ 

First,  That  there  appears  to  have  been  isi 
good  tenant  to  the  writ  of  entry  at  the  tijije 
of  suffering  the  recovery,  or  before  die  eni 
of  thd  term,  in  which  the  recovery  is  suflTered* 

Secondly,  That  the  pei^son  who  is  vouched 
had  either  in  point  of  estate,  or  right  under 
an  estate  once  vested,  an  estate-tail,  and 
that  he  vouched  over. 

Thirdly^  That  execution  has  been  sued, 
and  seisin  delivered  on  the  recovery :  and     . 

Fourthly,  That  all  the  proceedings  are 
rcgujar.' 


,i 


^^ 
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On  Fiiwd. 

A  FINE  IS  an  assurance  by  matter  of  record. 
It  is  founded  on  a  supposed  previous  exist- 
ing right.  Hence  the  writ  which  requires  Uie 
^arty  to  petform  his  covenant,  is  the  founda- 
tion of  the  fine,  and  the  commencement  of 
the  proceedings  (jT). 

The  parties  to  a  fine  are, 

FirstfThc  plaintiff,  frequently  denominated 
the  comtzee. 

*  Secondly^  The  deforceant,  generally  deno- 
minated the  conuzor  [g). 

Sometimes  £hc  plaintiff  conujsee  or  grantee 
is  the  person  who  is  to  have  the  benefit  of 
the  fine.  More  frequently  he  is  named, 
merely  for  the  purpose  of  receiving  the  estate, 
that  uses  may  arise  from  his  seisin. 

The  deforce^ntis  the  person  by  whom  the 


[lilt       »    n    ■■■■  III    ■   I  >         n    ••     >»■ 


(/)  2  Black.  Cam.  349« 
{§)  Shcp.  TouchsU  CL, 


finei?  iK^knowiedged,  and  coii^iientljr  the 
person  who  is  ih&  gnantor  in  the  fine. 
There  are  several  «orts  of  fine,  Ti2« 
.   Isty    A  6tte  ntr  cwiuzcmce  de  droit 'c(Me 

2d«  A  fine  8ur  ione  grant  tt  rendtr. 

3d.  A  fine  $ur  conuzmwe  de  droit  temtum. 

4th.  A  fine  mr  concessit* 

The  f3r$t  of  lliese  fines  is  in  more  g^neml 
giKS,  and  is  to  be  prefeved^  'eKcept  in  parti- 
cular cases,  in  which  a  forfeiture  might  be 
Incurred  by  levying   it-~-Por  if   a   person 
who  has  loereljr  an  estate  for  Kfe  of  the  legal 
estate  (A),  either  of  a  corporeal  or  incorpo- 
real hereditament  (t),  or  who  has  an  estate 
for  life,  with  a  remote  estate  of  inheritahcei 
after,  and  subject  to  intermediate  estates  of 
inheritance,  levies  tliis  fine,  he  will  forfeit  his 
estate  for  life  (i).— So  if  he  accepts  a  find  of 
this  description,  because  he  thereby  admits 
tire  inheritance  to  be  in  the  conuzqr  (/). — So  if 
l^o  tenants  &>r  life  levy  a  fine  of  this  sort  (m)^ 
jQr  <^e  of  them  levies  the  fine,  and  ^be  other 
accepits  At(n),  both  their  estates  wiU  be  for- 
feitedi  The  concurrence  of  the  person  wJhobas 

{h)  Co.  iiitt.  251  jb.      ' 

(0  IJJid. 

(A)  t^elhatn's  CoiC,  1  Co.  lOt. 

Garrett  r.  Blizard,  1  Roll  Ab.  655. 
{I)  5  Ltf.  «02  ;  Co.  Lilt  «5«,  a;  1  Leo.  1U* 
(m)  Smith .V,  Aboil,  2.  hw.  %>%. 
(it)  I  Leo.  5G4.  a  Lev.  2C«. 


not 
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vent  the.fiod  frdmoperatiDg  as  a  forfeitaTe(o)i 
Oh  this  point  there. is  a'diflference  betweea, 
finea  and  recoveries ;  for  if  tenant  for  life  jdins 
in  suffering  a  recovery  with  a  person  M^ho 
has  a  remote  estate  of  inb^itanc^,  there  will 
not  be  an  J  forfeiture  of  the  estate  for  life  fp)  : 
and  no  forfeiture  will  be  incuiTed  by  a  fine 
levied  by  an  equitable  tenant  for  lifei.  ' 

This  fine  is  an  acknovrledgtnetit  on  teeovd 
of  a  previou&gift  or  feoffment,  and  takes  itsr 
name  from  this  circumstance  (y)  Frimd  faciei 
without  any  words  of  limitation/ it  passes  a 
fee(r);  but  it  admits  of  words  of  express 
limitation  for  life*  or  in  tail  (s)^  and,  when 
there  are  words  of  express  hmitation^  it  will 
pass  that  estate  only  which  is  expressed  iu 
the  concord;  being  the  clause  of  grant.  And 
when  the.  grant  is  confined  t6  that  degree  of 
interest,  of  which  the  conuzor  is  the  owner, 
no  forfeiture  will  be  incurredi  because  there 
is.no  assertion,  of  ownership  to  -  the  disin- 
heritance pf  the  reversioner^  and  such  assei^ 
tipn  of  ownersljip  is  the  cause  of  forfeiture. 


t  ■■ 


(o)  ISredon'j)  Caso^  1  Co.  76. 

(p)  Due.  on  dem.  Smith  v.  Clifford,  I  Team  Rcpi  73S. 

(q)  2  Black.  Com.  34b. 

(r)  Co.  Litt.  y»  b.   . . 

(*)  liuiit  V.  Bourne,  1  Silk.  340.        •  ,         i 

Br«.  Abr.  Fine*  pi.  id  Co.  'R^aA.  4^        '■     '  - 
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..l!his  is4hat  species  of  fine  which  is  almostf 
111  variably  levied  by  the  o^vner  of  an  estate 
i&  fe'eHsimple,  Gt  of  an  estate  in  fee-tail,  either 
ifa  possession,  reversion,  or  remainder*  And 
when  leyied  by  tenant  in  tail  in  possession, 
]t:hastbe  operation  of  afeofiment,  and  (ex- 
cept iQ. .particular  cases;  see  Com.  Dig;  Cfa« 
^iiconHnuQnce)^  creates  a  discontinuance  of 
the  estate-tail  {t)j  that  is,  it  puts  an  end  to,  or 
discontinues  the  title  under  the  estate-tail, 
and  giveaa  new  title  depending  on  the  opera- 
tion of  the  fine,  considered  as  effecting  a  toi^ 
iiaus  alienation. 

When  this  fine  is  levied  by  a  person  who 
IS  smed  of  an  estate,  it  gives  or  transfers  th^ 
seisin,  either  for  an  estate  in  fee,  or  for  the 
time  expressed  in  the  concord  of  the  fine; 
'^nd  tae^  may  be,  and  generally  are,  declared 
of  this  seisin.— And  if  no  uses  are  declared, 
the  use:  will  result  (u),  unless  the  grant  is  for 
a  particular  estate,  or  exqept  there  is  $ome 
circumstance  to  keep  the  seisin  in  the  conu- 
zee. — And  when  the  use  results  to  the  for- 
mer owner,  it  will  result  according  to  the 
ownership  which  he  had  at  the  time  of 
levying  the  fine,  except  that  his  estate-tail,  if 
any,  will,  in  case  there  is  a  discontinuance. 


III  m 


(0  Co.  Litt..32^,  a;  1  Co. 44. 
(0  Co.  litt.  23,  a ;  371,  a. 


M  ON  FtKes. 

he  a  fee-simple  (<r),  aod  it  there  is  no  dil^ 
eontfnuanoe,  a  detenmnsiblefee  (y). 

So*  if  uses  are  declared  only  of  |9prC  of  the 
estate^  or  of  papfc  of  the  lands,  the  use  i^itt 
vesult  far  the  residue  of  the  estate,  or  fortmi 
lesidue  of  the  lands  (z)  i  except  padh'rwult^ 
mg  use  would  be  contrary  to  the  iinapUqa^ 
tioD  of  law,  as  inftmediatdy  aonihiiiatiag  m 
particular  estate  expressly  limited  to  the  co^' 
iiuzor.  And  whenei'er  the  use  results  to  the 
conuTOr  in  fee,  or  is  expressly  Kmited  to  him, 
this  use  will  be  descendible  (except,  perhaps, 
and  query,  in  the  case  of  a  discontinuanee) 
exactly  in  the  same  nfianner  as  if  the  first 
J)urchaser  of.  the  estate  ef  which  the  party 
was  seised,  at  the  tim^  of  levying  the  fine^ 
had  been  the  first  purchaser  of  thp  estate 
arising  from  the  use  so  limited  of  resulting  (a}^ 

Respecting  the  dhcontimtante.  which  may 
be  created  by  this  fine,  it  must-  be  remem- 
bered, that  no  one  except  the  person  actually 
itised  qf  an  estate-tail  in  possession^  theit  is, 

nt  y  'f  I  Y    I  i  jwi  pp.f  ■  I     '     I   II  M» ■»!  ptii  ■■■■■  ■< 

(x)  Armstrong  i\  Wolseky5S'Wil8. 19* 

i'm  fidw,  CJp^c'i  Case,  6  Co.  17. 
(y)  Macl^ell  v.  Clerk,  h^^i  Rayio.  778. 

Doe  exd<*m.  Gregory  v,  \Vhic«Io,  S  T.  Rep.  211* 
(zJCo.  Litt  2Sja;271,a. 

Woodlitfer.Drurjr,  Cro.  E..439.  

.  Co.  Litt  2^,  b,  23,  a. 
(c)  Feifvick  r.  Mttford,  I  Leon.  li% 

Earl  Bcdfordrs  Case,  Popk.  3, 
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•n  estate  urbich  gives  a  tight  to  the  i 
fieekcM^  can  disdontinue  the  eitate-taU  {b). 

In  Seymwrs  c«6e(c))  the  teaant  m  tail  had 
made  a  bargain  and  sbk  in  fee,  and  afterr 
wards  levied  a  fine  (\7bichwas  a  pfeifeotljr 
distinct  transaction}  to  the  barf^inee :  and 

it  tras  held  that   this  fine  did  not   create 

•  * 

im^  dtSGontinuafice*«~The  ground  of  that 
^ebnoiination  was,  that  the  traant  in  tfiil  was 
Bot  seisiedof  the'estate>*taii,  but  bad  parted 
with  his  estate  by  the  bargain  aiLd  sale. 

In  Doeeidem.  Odeatnev.  JVhiteh^mi  {d)^ 
the  tenant  in  tail  conveyed  by  indentures,  of 
tease  and  release,  and  aftetwards,  in  pursih* 
ance  d*  a  covenant  contained  in  the  vdease^ 
he  le\ied  a  fine  to  tlie  released,  anil/it  was  ad* 
judged  that  the  lease^  release,  and  fine,!  were 
several  parti  of  the  same  assurance,  and  that 
the  fine  created  a  discoatinuancd  of  th^ 
estate-tail,  being,  in  fact,  a  fine  by  a  persoft 
Seised  of  an  estatc^tail  in  poQsessioiu 

It  is  frequently  material  icf  advert .  to  the 
question,  whether  a  fitie  Aots^  or  does  not 
create  a  discontinuance,  as  it  vaHes  the  t^ 
jnedies  of  the  persans  not  basted  bj^  tlie  fine* 
And  it  is  to  foe  remembered,  tiiat  if  A*  is 
tenant  for  life,  with  remainder  to  B«  in  tail. 


(b)  Abbot  r.  Bus4«B^  1  SaI^.  500, 

(c)iO.Co.95« 

(rf)  ?  Burr.  701. 
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a  fine  levied  by  B.  with  or  without  the  coo** 
currence  of  A.  will  not  create  a  disc(M)ti^ 
puance(6),  and  no  discontinuance  can  be 
created  of  an  estate  in  rents,  or  other  incor* 
J)oreal  hereditaments  (/). 

When  there  is  a  discontinuance,  the  issue 
In  tail,  if  not  barred  by  the  operation  of  the 
fine,  &c.  or  the  persons  in  remainder  or  lever. 
sion,  have  merely  a  right  of  action,  and 
cannot  recover  the  lands,  otherwise  than  bj 
^f<nfnedon  in  descender,  remainder,  or  reverter, 
according  to  the  nature  of  their  title  {g). 

A  consequence  is,  they  cannot  maintain 
an  ejectment  {h).  Another  consequence  is^ 
that  the  persons  who  had  the  remainder  or 
reversion  cease  to  have  any  estate ;  they  liave 
merely  a'  tight  of  action ;  and  this  right  of 
action  cannot  be  transferred  by  grant,  nor,  it 
is  apprehended,  is  it  devisable;  but  it  may 
be  e3(tinguished  by  release,  fine,  &c.  The 
question  is  now  depending,  whether  a  right 
of  entry,  or  of  action,  is  devisable* 
V  It  is  sometimes  necessary  to  advert  to 
these  points,  in  considering  the  state  of  titles 
under  abstracts,  and  in  cases  for  opinion; 
also  in  considering  the  remedies  to  be  pursued 
to  recover  an  v  lands  which  have  been  intailed; 


(f )  Carth.  1 10. 
(T)  CO.  Litt.  SW- 

(g)  poc  ».  Whitehead,  5  Purr.  704, 

(A)  Ibid,  
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(K  the  defence  to  be  made  to  a  suit  brought 
for  establishing  a  claim  to  an  intailed  estate^ 

ry  Soraetimes  '  also  a  fine  devests  an  estate 
iritlrout  discontinuing  it ;  and  whei^  it  devests 
the  estate  there  is  merely  a  right  of  entfy,  and 
txo  estate  in  the  persons  who  have  tbere^ 
mainder  or  reversion.  But  when  there  is  not 
any  discontinuance,  or  devesting,  the  per- 
;Kin  who  has  the  remainder  or  reversion  m  fee 
continues  seised  of  that  estate,  and  is  oom^ 
petent  to  alien  the  same,  in  the  same  manner 
as  he  might  have  doQ^  if  the  fine  iiad  not 
.be«D  levied. 

.  And  the  issue  in  tail,  unless  barred  hy  the 
Sne,  or  the  persons  in  remainder  or  reversion, 
when  their  fight  of  entry  commences,  may 
lawfully  enter^  and,  as  a  consequence,  may 
maintain  an  ejectment » 

But  in  the  particular  case  of  a  fine  with 
proclamations,  which  devests  the  estate,  (for 
etoeyy  fine  does  not  devest  the  estate)  (i),  an 

^  -entry  must  be  made  for  the  ejtpress  and  d^ 
dared  purpose  (k)  of  avoiding  the  fine,  be^ 
fofe  an  ejectment  can  be  maintained  (Z) : 
rand   the  demise  in  the  ejectment  must  be 


(C)  Carliampfon  v\  Carhwpton,  I  Irish  Term  Hep.  567, 

Prodger's  Case,  fi  Co.  104, 
(i)  CUrke  v.  Rowell^  1  Mod.  'lO« 
(/}  P09  «x  dm-  Compare  9,  iiicLs,  7  Ttrm  Rep,  43Si 
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laid  on  5ome  day  subsequent  to  the  6dy  oq 
vbich  the  entry  is  made. 

And  it  should  seem,  upon  principle,  that 
when  the  persoii  who  had  the  lemailKkif  or 
teversion,  has  merely  a  right  of  eutry,  h6 
catmot,  after  his  estate  is  turned  info  a  right 
of  entry,  make  mAy  alienation. 

When  a  person  has  merely  a  right  of  ao^ 
tion,  or  of  entry,  or  a  contiogeilt  remaindefv 
or  other  future  or  executory  interest^  whick 
does  not  gire  a  vested  estate^,  he  should  esaic 
tiously  avoid  levying  this  species  of  fivsc^(m% 
unless  he  means  to  extinguish  his  intOfii^^ 
for  as  rights  of  action,  Sec.  cannot  be  trans-> 
ferred,  tb^  conu^ee  in  the  fine  cannot  deiiv^ 
any  advantage  from  the  ^ne. 
'  On  the  other  hand,  strangers  to  the  fineii 
that  is,  persons  not  parties  to  it,  may  avail 
themselves  of  the  fine,  to  preclude  the  title 
of  the  conozor  in  the  fine :  and  a  party  will 
not  be  allowed  in  opposition  to  his  own  fine 
to  assert  a  title  to  the  lands«-~'rhe  conse^ 
quence  ii,  that  the  fine  enures  to  the  benefit 
of  tbe  persons  to  whom  the  ri^t,  &c-  might 
have  been  released,  exactly  the  same  as  if 
the    fine   had   been   a  release. — Hence  the 


■rtWVM.^ 


^«^Fi^ii«i""i»«»«t^W«W»™»«i^W*i"«»""*^»"^^^^^*^^^"™^ 


(m)  Shcp.  T.  14. 
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resolution  in  Buckler's  case  (n) ;  Ihat  if  the 
disseisee  levy  a  fine  to  a  stranger,  the  dis- 
seisor shall  hold  the  lands  for  ever ;  for  the 
disseisee,  against  his  own  fine,  cannot  claim 
the  land,  and  the  conusee  cannot  enter,  and 
the  right  which  the  conusor  had  cannot  be 
transferred  to  hioi,  but  by  the  fine  the  right 
is  extinct,  whereof  the  disseisor  shall  take 
advantage. 

In  March  J  105,  it  is  reported  in  a  short 
note,  that  this  point  was  called  in  question,  and 
denied  to  be  law ;  but  the  decision  in  Moors 
ease  (o)  is  agreeable  to  this  resolution.  And 
although  in  Vick  v.  Edwards  (p\  Lord  Talbot 
seems  to  have  entertained  an  opinion,  that 
trustees  who  had  a  contingent  remainder, 
might  transfer  that  remainder,  and  make  a 
good  title  to  the  same  by  the  operation  of 
a  fine ;  that  opinion  does  not  appear  to  have 
been  well  considered^  or  reconcileable  with 
the  established  authorities. 

But  a  fine  sur  concessit  for  years,  or  a  de- 
mise by  indenture  for  years,  will  not  extin- 
guish the  right.-^It  will  merely  bind  th<i 
estate  when  it  shall  vest  (7). 

It  follows,  that  in  all  cases  in  which  it  is 


(71)  2  Co.  56,  d. 

(o)  t  Rolls  Rep.  311.  Palm.  Z65. 

ip)  3  P.  Will.  372. 

{q}  Weale  v.  Lower,  already  citcJ; 
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an  object  to  preserve  the  contingent  interest, 
or  the  right,  and  at  the  same  time  to  bind 
the  contingent  interest,  when  it  shall  vest,  or 
the  right  when  restored,  resort  should  be  had 
to  a  fine  sur  concessit  for  years,  or  to  a  demise 
by  indenture  for  ycirs,  as  the  only  effectual 
means  of  attaining  the  object.  When  ^  con- 
tingent interest,  or  right  in  tail  is  to  be  binding, 
SiGnesur  concessit  with  proclamations  will  be 
necessary,  with  a  view  to  bind  the  issue  in  tail. 

In  extinguishing  the  right,  &c.  a  fine  stir 
conuzance  de  droit  tantum^  or  a  fine  sur  grant 
et  render^  or  a  fine  sur  concessit  in  fee,  will 
have  the  same  operation  as  a  fine  sur  conu- 
zance de  droit  come  ceo^  ^-c. 
.  Secondfjfy  A  fine  sur  grant  et  render  is  now 
nearly  obsolete  in  practice.^— It  consists  of 
two  parts, 

1st,  Of  a  grant. 

2d,  Of  a  render. 

And  has' the  like  operation  as  a  feoffment 
and  re-enfeoffment. 

Hence  if  a  man  seised  in  fee,  ex  parte  ma- 
tern  A  grants  to  A.and  his  heirs  (?•),  who  renders 
the  same. lands  to  the  original  conusor  and 
his  heirs,  the  estate  taken  under  the  render 
will  be  descendible  to  the  heire,  ex  parte  pa-- 


(r)  Co.  Litt.  316,  Dyer,  237,  b. 
,  Price  r.  Langfonl,  1  Sulk.  9% 
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Urndj  because  the  contisee  ill  the  ffehder  is 
the  first  purchaser  of  that  estate,  and  he 
takes  the  same  by  a  conveyance  at  the  com- 
mon law,  and  not  under  an  use  arising  from 
his  former  ownership. 

By  the  rules  of  the  common  law,  a  man 
cannot  grant  to  himself,  or  to  his  wife,  (wKo 
is  considered  as  part  of  himself)  nor  can  he 
grant  to  a  stranger,  reserving  to  himself  a 
particular  estate. 

For  this  reason,  prior  to  the  statute  of 
uses,  settlements  were  made  by  feoffment 
and  rC'-en feoffment;  or  byfinesMr  grant  et 
render  or  by  demise  and  re-demrse.  Since 
that  statute,  which  enables  the  party  to  raise 
an  use  from  the  seisin  of  the  conusee,  which 
is  executed  into  estate  by  the  statute,  these 
double  fines,  &c-  have  fallen  into  disuse. 

And  there  are  many  purposes  to  be  accom* 
plished  by  a  conveyance,  or  a  fine,  to  uses> 
which  are  not  to  be  accomplished  by  a  feoff- 
ment, or  re-en feo ft inent,  or  a  fine  svr  grant  et 
render. — As  the  re-enfeoflhicnt  and  the  ren- 
der in  tlie  fine  are  assurances  at  the  commoa 
law,  and  the  grantees  are  seised  by  the  rules 
of  that  law,  no  powers  of  leasing,  jointuring, 
&c.  shifting  or  springing  uses,  can  be  an- 
nexed to  their  estates,  as  far  as  tliey  are 
legal  estates  at  the  common  law. 

It  is  true,  that  as  the  conusees  on  the  render 
are  seised  by  the  rules  of  the  commo.i  law, 

p2 
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uses  might  be  declared  of  tlicir  seisin ;  but 
this  would  bet6  do  4;hat  circuitously,  by  two 
assurances,  which  may  be  dbne,  with  equal 
cilbct,  by  one  assurance. 

Besides,  a  conveyance  to  uses  is  attended 
witli  less  expence,  tljan  a  conveyance  and 
re-conveyance.  Hence  the  preference  given, 
in  modern  practice,  to  conveyances  to  uses. 

The  points  which  have  arisen  on  this 
double  fine  are  noticed  by  Mr.  Crmse  in 
his  Essay  on  Fine&,  but  as  this  fine  has  fallen 
into  disuse,  the  learning  on  the  subject  is  be- 
come rather  a  matter  of  curiosity  than  of 
utihty. 

Thirdly  y  A  fine  surconuzance  dedroit  tantum^ 
professes  to  give,  or  transfer,  only  the  right 
or  estate  which  is  in  the  conusor.  It  asserts 
no  positive  right,  and  is  generally'  use<t^\to 
pass  a  revei'sionary  interest,  or  to  surrender 
the  hfe  estate  of  a  tenant  for  life. 

It  seems  also  to  be  a  proper  fine  to  be 
levied  by  a  person,  who  has  an  estate  for  life, 
with  a  remote  estate  of  inheritance,  and 
wishes  to  convey  both  esates,  so  as  to  avoid 
the  forfeiture  of  the  estate  for  life.  But  as 
each  of  these  objects  may  be  attained  by 
the  fine  sur  concessit  the  fine  mr  conuzance  dc 
droH  taut  urn  is  now  very  rarely  levied. 

Uses  may  be  declared  of  a  seisin  trans- 
ferred by  this  fine  when  it  passes  a  seisin. 

fouii/i/t/y    A    fine   aur    concessit   may  be 
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cither  for  years,  for  life,  in  tail,  or  in  fee ;  or  it 
may  be  by  the  general  words,  "All  and  what- 
soever else  the  conusor  hath  in  the  pre- 
mises (^•)/' 

Tliis  fine  is  in  frequent  use,  for  the  pur- 
pose of  passing  the  estates  of  married  women 
who  are  tenants  for  life,  or  for  creating  terms 
for  years,  which  are  to  bind  contingent,  or 
executory  estates,  by  way  of  estoppel. 

Fines  are  also  distinguished  as  of  two 
sorts. 

1st,  Fines  at  the  common  law. 

2d,  Fines  with  proclamations.  - 

It  seldom  happens  that  a  fine  is  levied 
without  proclamations,  but  when  a  fine  is  so 
levied,  it  cannot  be  used  either  as  a  bar  to  the 
issue  of  tenant  in  tail,  or  as  a  bar  by  non- 
claim.  I 

But  a  fine  without  proclamations  operating 
merely  and  simply  as  a  conveyance,  has  the 
same  effect  as  a  fine  with  proclaumtions. 

It  will  also  create  a  discontinuance  when 
levied  by  a  tenant  in  tail  in  possession  {t\  but 
no  actual  entry  is  necessary  to  avoid  this 
fme(t;). 

In  short,  an  actual  entry  is  now  necessary 


(')  Pigffott  r.  Earl  of  Salisbury,  ^  Mud.  109. 
(0  Hunt  V.  Bourne,  1  Salk.  341, 
(v)  Jaokios  V,  Frichard,  '\ViIs«  45t 
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only  in  the  single  instance  of  a  fine  with 
proclamations. 

Fines  with  proclamations,  are  fines  at  the 
common  law  with  the  addition  only  of  pro- 
clamations made,  for  the  sake  of  notoriety, 
in  pursuance  of  several  statutes  (w)* 

Two  objects  are  to  be  attained  by  the  pro- 
clamations. 

Firsts  To  protect  a  defective  title  from 
dormant  claims  by  means  of  non-claim  on 
the  fine. 

Secondly^  To  bar  the  issue  in  tail  when 
the  fine  is  levied  by  tenant  in  tail. 

And  the  general  objects  to  which  fines  are 
directed  are: 

3st,  As  a  conveyance  by  married  women. 

2d.  As  a  conveyance  by  issue  in  tail. 

3d.  To  gain  a  title,  or  confirm  one,  by  non- 
claim. 

Firsts  A  married  woman  cannot  convey 
her  freehold,  or  iiiheritance,  so  as  to  bind 
herself  or  her  heirs  without  some  assurance 
of  record,  as  a  fine  or  common  recovery : 
and  except  a  recovery  is  to  be  suffered  for 
some  other  purpose,  as  to  bar  an  estate-tail 
with  remainder  over,  &c.  a  fine  is  generally 
levied  by  the  husiband  and  wife,  for  the  pur* 


[(zc)  4  Hen.  VII.  c.  2^.  3^  Ilcn,  VU.  c.  36, 
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pose  of  aliening  her  freehold  or  inheritance. 
And  this  is  the  only  instance  in  which  a  fine 
is  necessary  by  the  common  law,  merely  and 
simply  as  a  conveyance. 

The  fine  for  this  purpose  may  be  either 
with  or  without  proclamations,  for  the  pro- 
clamations are  not  necessary  when  the  sole 
object  of  the  fine  is  to  pass  the  estate  of  the 
wife. — But  for  the  security  of  the  title,  and 
to  obtain  the  protection  of  the  statute  of  non- 
claim,  it  is  always  advisable  to  have  the  fine 
proclaimed. 

And  the  fine  is  equally  necessary,  whether 
the  wife  has  an  estate  for  life?  only,  or  an 
estate  of  inheritance. 

But  no  fine  is  necessary  when  the  wife 
has  merely  an  authority  not  coupled  with  an 
interest,  or  where  a  power  of  appointment  is 
given  to  amarried  woman,  which  is  to  be  exer- 
cised notwithstanding  her  coverture,  or  which, 
from  the  nature  of  t^e  power,  is  to  be  exer- 
cised during  the  coverture.  And  in  Jiurnaby 
v.  Griffin  (i),  tiie  Master  of  the  Rolls  de- 
cided, that  a  woman  who  had  a  separate 
estate,  by  way  of  trust,  which  gave  her  the 
e(iuitable  ownership  of  the  freehold,  was 
competent  to  transfer  the  same  without  a 
fine. 


(x)  3Vcs.juu.,26fi. 
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Secondly^  In  coixscquence  of  the  statute 
de  domsy  which  restrained  alienations  by  te- 
nant in  tail,  and  declared  "-E^  si  Jinis  super 
^'  hujtis  modi  tenementum  inposterum  levetur^ 
*'  ipso  jure  sit  nullus^''  tenant  in  tail  was 
incapacitated  from  alienating  intailed  lands, 
otherwise  than  by  means  of  a  feigned  reco- 
very, till  the  statutes  of  4  Hen.  VII.  and  33 
Hen,  VIII.  were  passed,  and  enabled  him 
to  alien  the  intailed  lands  by  a  fine  with  pro- 
clamations. 

The  statute  of  the  4  Hen.  VII.  which  is 
the  statute  of  non-claim  on  fines,  enacted 
that,  the  proclamations  so  made  as  therein 
mentioned,  the  said  fine  should  be  final,  and 
conclude  as  well  privies  as  strangers,  except 
women  covert,  other  than  parties  to  the  said 
Jine^  every  person  then  being  within  fhe  age. 
of  twenty-one  years,  in  prison  or  out  of  this 
realm  ;  or  not  of  whole  mind  at  the  time  of 
such  fine  levied,  not  parties  to  such  fiuc. 

And  in  the  19  Hen.  VIIL  {y\  the  majo- 
rity of  the  judges  were  of  opinion,  that  a  fine 
levied  by  tenant  in  tail,  according  to  the 
statute  Hen.  VII.  was  a  good  bar  to  his 
issuQ;  but  some  of  the  judges  argued  that 
the  issue  were  not  barred  by  the  fine  of  their 


^)  Bra.  Abr.  Fine,  1.   Dyer,  %  h.  4  Reevei,  334. 
(^0.  Litf.  121,  a. 


ON  FINES,  S17 

ancestor,  not  being  privy  to  him,  but  claims 
ing  the  estate  immediately  iVom  tlie  dpnor 
performan  doni. 

To  obviate  the  doubt  entertained  on  the 
operatipn  of  the  statute  of  4  Hen.  VII.  the 
statute  of  32  Hen.  VIII.  was  passed.«-^It  ex- 
pressly recites  that  doubts  had  arisen  respect^, 
ing  the  validity  of  the  statute  4  Hen.  VII>: 
in    barring   the   issue   in  ta^l,   and  enacts, 

"  That  all  and  singylar  fines,  as  well  here-? 
*^  tofore  levied  as  hereafter  to  be  levied  with 
*^  proclamations  according  to  the  statute,  by 
**  any  penjon  or  persons  of  full  age,  of  one 
"  and  twenty  years,  of  any  manors,  &c* 
**  before  the  time  of  the  said  fine  levied,  ia* 
**  any  wise  intailed  to  the  person  or  persona 
"  so  levying  the  said  fine,  or  to  any  of  the 
^  ancestors  of  the  same  person  or  persons 
"  in  possession,  reversion,  remainder,  or  in 
*^  use,  shall  be  immediately  after  the  same 
"  fine  levied,  ingrossed,  and  proclamations 
**made,  adjudged,  accepted,  deemed,  and 
^  taken,  to  all  intents  and  purposes,  a  suffi- 
^  cient  bar  and .  discharge  for  ever  against 
"  the  said  person  and  persons  and  their  heirs 
^*  claiming  the  said  lands,  tenements,  and 
♦*  hereditaments,  or  any  parcels  thereof,  only 
^^  by  force  of  such  intail,  and  against  all 
J*  other  persons  claiming  the  same  or  any 
^^  parcel  thereof,  only  to  their  use,  or  to  the 
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**  use  of  any  manner  of  heir  of  the  bodies 
**  of  them,  any  ambiguity,  doubt,  or  con- 
"  trariety  of  opinion,  risen  or  grown  upon 
**  the  said  statute  to  the  cohtrary  nolwith- 
<♦  standing/* 

•  It  is  clear,  under  this  act,  that  tenant  in 
tail  of  a  vested  estate  either  in  possession, 
remainder  (y),  or  reversion,  may,  by  a  fine 
with  proclamations,  alien  that  estate  so  as  to 
bind  his  issue. 

So  if  he  has  merely  a  contingent  or  execu- 
tory estate-tail,  he  may,  by  levying  a  fine 
with  proclamations,  bar  his  issue  in  tail,  or, 
according  to  the  nature  of  the  assurance, 
bind  them  by  estoppel. — So  he  may  bar  his 
issue,  though  the  estate-tail  is  discontinued, 
or  devested  (2),  or  previously  conveyed  (a). 

In  short,  the  words  of  this  statute  are  so 
strong  and  comprehensive,  that  the  issue  in* 
tail  can  never  claim  a  right  to  succeed  to 
lands  intailcd,  in  opposition  to  the  fine  of 
their  ancestor  or  parent  who  is  within  the 
line  of  the  intaij,  even  though  the  fine  is 
levied,  while  the  person  levying  the  same  has 


(3/)  Shep.  T.  26,  6  Jciik.  Cciil.  96.  3  Co.  <J0. 
(:)  Zouch  r,  Bamficid,  3  Co.  90,  a. 

Jenk.  Cenr.'i65.  Hub.  333. 
(a)  Archcr*s  Cas-.',  3  Co.  90,  a. 

Goodnight  Vp  M&ad,  3Barrt  1703« 
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merely  a  hope,  or  chance  of  succession,  as 
is  the  situation  of  the  issue  in  tail  in  the  life- 
time of  his  ancestor  (6). 

And  even  as  between  collaterals  (c),  the 
fine  will  be  a  bar,  if  levied  by  the  person  on 
whom,  or  on  whose  issue  the  intail,  or  the 
right  to  the  iutiil,  afterwards  descends. 

Thus  if  A.  is  tenant  in  tail,  and  has  issue 
B.  C.  and  D,  and  B.  levies  a  fine  with  pro- 
clamations in  the  Ufe-time  of  his  father,  this 
fine  will,  at  all  events,  bar  his  own  issue; 
and,  if  he  or  his  issue  shall  survive  the  father^ 
it  will  also  bar  C.  and  D,  and  their  issue*. 
But  if  B.  should  die  without  issue  inherits 
able  to  his  estate  in  the  life-time  of  his  father^ 
his  fine  will  not  be  any  bar  to  C.  or  D.  or 
their  issue. — So  if  C.  the  second  son  should 
levy  a  fine  in  the  life-time  of  his  elder  brother, 
this  fine,  though  it  would  have  no  effect  as 
against  B.  or  his  issue,  whether  his  father 
was  living  or  dead ;  yet  if  C.  or  his  issue 
should  survive  A.  and  also  B.  and  his  issue, 
the  fine  would  be  a  bar  to  D.  and  his  issue. 
So  that  the  bar  of  the  fine,  as  between  colla- 
terals, depends  on  the  fact,  that  the  person 
levying  the  fine  becomes  the  person  on 
whom  the  intail,  if  existing,  would  have  d^ 


(6)  Archer'8  Cas«^,  3  Co.  OO. 
(c)  Co.  Litt.  37«.  Uob.  368, 
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volved  (d).  And  a  fine  levied  by  one  of  two 
parents,  when  the  tntail  is  to  both  parents, 
will  bar  the  intail  (e). 

But  a  fine  levied  by  the  issue  of  tenant  in 
tail  will  have  no  effect,  unless  they  are  the 
issue  inheritable  to  the  intail :  so  that  when 
the  intail  is  to  the  male  or  female  descen- 
dants, a  fine  levied  by  the  other  sex  will  be 
of  no  avail, .  as  far  as  respects  the  intail  (/). 

And  a  fine  levied  by  a  daughter,  or  by  aa 
uncle,  &c.  (gr),  whose  title,  as  heir,  is  after- 
wards defeated  by  the  birth  of  a  ntartrheir 
to  the  intail,  though  such  daughter,  or  uncle, 
is  the  issue  in  tail  'pro  tempore^  will  not  bar 
the  more  immediate  heir,  or  his  issue. 

From  these  observations  it  will  be  col- 
lected, that  there  are  several  instances,  in 
which  a  fine  will  be  effectual,  to  bar  the  issue 
in  tail,  although  under  similar  circumstances 
a  common  recovery  would  not  bar  them. 
For  this  purpose  see  chapter  on  Common 
Recoveries,  as  to  owners  of  contingent,  or 
executory,  and  future  interests  in  tail,  &c- 

To  these  observations  it  may  be  added, 
that  a  fine  levied  by  tenant  in  tail,  after  pes* 
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(d)  Duncombet).  Wing  field,  Hob.  254, 
Mac  William's  (jiase,  Hob.  332,' 
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^ibiHty  of  isaue-^xtincty  is  conslder^ed^  as  a 
fine  levied  by  tenant  ibr  life,  and  will  incur 
n  forfeiture  of  his  estate. 

Also  when  there  is  an  estate- tail,  of  tJie 
gift  of  the  crown  for  services  performed^  and 
the  reversion  or  remainder  is  in  the  crown^ 
the  issue  in  ,tail  is  protected  from  the  bar  of 
the  fine  of  their  ancestor  (h). 

3d.  By  the  stat.  4  Hen.  VII.  It  is  enacted 
that  fines  shall   be  proclaimed  in   manner 
therein  mentioned.     And  by  the  2d  section 
of  that  act,  it  is  enacted,*  "  that  the  procla^i 
mations  so  h^d  or  made  should  be  final,  &c. 
with  a  saving  to  every  person  and  persons, 
"  and  to  their  heirs,  other  than  tl^e  parties  to 
"  the  said  fine,  of  such  right,  title,,  and  in* 
ter^st,  as  they  have  to  or  in  the  lands,  tc- 
nementSj    or  other  hereditaments,   at  tlie 
*'  time  of  such  fine  engrossed ;  so  that  they 
"  pursue  tlieir  title,  claim,  or  interest,  by  way 
"  of  action  or  lawful  entry  within  five  years 
"  next  after  the  same  proclamations  had  and 
"  made,"  with  a  further  saving  "  to  all  other 
"  persons,  of  such  action,  right,  title,  claim, 
"  and  interest,  in  or  to  the  said  lands,  tene- 
ments, or  other  hereditaments,  as  shaW  frst 
grow,  remain,  or  descend,  or  come  to  them 
after  the  said  fine  engrossed,  and  proclama- 
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•*  tions  made^  by  force  of  anj  gift  in  tail,  of 
**  by  any  other  cause  of  matter,  had  and  made 
•*  before  the  said  fine  levied,  so  that  they  take 
^  their  action,  or  pursue  tlieir  said  right  and 
*•  title,  according  to  law,  within  Jive  years, 
**  next  after  such  action,  rights  claim,  title, 
•*  or  interest,  to  them  accrued,  descended, 
**  fallen,  or  conae/' 

And  by  the  statute  of  4  Anne,  c.  16,  s.  16, 
it  is  enacted,  "  That  no  claim  or  entry  to  be 
"  made  of  or  upon  any  lands,  tenements,  or 
^'  hereditaments,  shall  be  of  any  force  or  ef- 
fect to  avoid  any  fine  levied,  or  to  be  levied 
with  proclamations  according  to  the  forax 
of  the  statute  in  that  case  made  and  pro- 
**  vided,  in  the  court  of  Common  Pleas,  or 
**  in  the  courts  of  sessions  in  any  of  the 
counties  palatine,  or  in  the  courts  of  grand 
sessions  in  Wales,  of  any  lands,  tenements, 
*'  or  hereditaments,  or  shall  be  a  sufficient 
^ntiy  or  claim  within  the  statute  of  Kmita- 
tions,  unless  upon  such  ei^try  or  claim  an 
^  action  shall  be  commenced  within  one  year 
*^  next  £^fter  the  making  of  such  entry  or 
•*  claim,  and  prosecuted  with  effect/' 

That  a  fine  may  operate  to  give  title  by 
nonclaim,  it  is  necessary  that  an  estate  of 
freehold  shall  be  in  some  or  one  of  the 
parties  to  the  fine,  at  tlietime  of  levying  the 
»ame^    Unless  the  freehold  is  in  one  of  the 
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parties  at  the  time  of  levying  the  fine,  the 
fine,  as  to  the  purpose  of  barring  by  non- 
claim,  seem*  to  be  actually  void,  or  voidable 
by  the  plea  that  "  partes  Jinis  nihil  habuerunt 
tempore  Jiim  levati  {%).  Hence  a  fine  levied 
by  a  person  who  has  a  term  for  years  without 
first  acquiring  the  freehold  by  means  of  a 
feoffment,  will  be  merely  void,  or  at  least 
voidable. 

So  a  fine  levied  covinously  by  a  tenant  for 
yeare,  who  continues  the  possession  and  pa}"^ 
rent,  will  be  void,  notwithstanding  he  has 
previously  made  a  feoffment  (A). 

So  a  fine  levied  by  a  cestui  que  trusty  will 
be  void,  as  against  all  persons  who  have  a 
title  to  the  legal  estate,  unless  the  freehold  is 
acquired  before  the  fine  is  levied  (/}. 

But  it  seems,  as  between  cestui  que  trusts 
a  title  may  be  gained  by  non  claim,  by 
means  of  a  fine  with  proclamations,  under 
the  like  circumstances,  as  it  might  be  gained 
at  law,  as  between  the  owners  of  the  legal 
estate. 

The  general  rule  is  that  a  fine  will  not 
operate  as  a  bar  by  non-claim,  unless  the 
estate  to  be  barred,  is  previously  devested. 


(0  3  Wils.  249.     Djer,  ei5. 
Fermof's  Case,  3  Co.  77. 
(At)  Some^s  Case,  3  Co.  79. 
(/)  27  Den.  VIII.  W.    Bro.  Abr.  Fine,  pi.  C 
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cr  is  derested  by  the  operatiori  of  tlic  fine  (m). 
Hence  the  necessity  of  that  which  has  been 
called  adverse  possession^  that  a  fine  may  ope- 
rate in  this  mode. 

It  is  agreed,  that  if  one  pretending  title 
to  land,  cntereth  and  disseiseth,  and  after- 
wards with  an  intent  to  bind  the  disseisee, 
levjeth  a  fine  with  proclamations,  this  fine 
may  operate  by  non-claim  (»). 

So  if  a  man  entereth  under  a  devise  which 
is  void,  he  thereby  gaineth  the  freehold  by 
abatement,  and  a  fine  levied  by  him  with 
proclamations  may  be  used  as  a  bar  by  non- 
claim.  Or  if  the  heir  at  law  enters  not- 
withstanding a  devise  in  favor  of  some  other 
person,  and  levies  a  fine  with  proclamations, 
this  fine  will  run  against  the  devisee  (o). 

So  if  a  bargain  and  sale  is  made^  and  for 
want  of  inrolment,  misnomer,  or  the  like, 
it  is  void,  but  the  bargainee  enters,  and 
levies  a  fine  with  proclamations,  as  the  in- 
tended bargainee  gaineth  a  freehold  by  liis 
entry,  this  fine  may  become  a  bar  to  the 
title  of  the  bargainor  (p). 

The  like  observation  is  .  applicable  to  all 


(m)  Prodgcr's  Case,  0  Co.  104. 

Saff)  n's  Case,   5  Co.  123. 
(ff)  Ibid.  3  Co.  79,  b. 
(o)  Hiilnie  r.  lloycock,  Cro,  Car.  200. 
ip)  Croft  I.  UowelJ,   Plow.  53C. 
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Other  conversances  which  import  to  pass  the 
freehold,  and  which  are  void,  for  want  of 
some  ceremony  attending  them ;  but  the  in- 
tended alienee  enters,  by  force  of  such  de- 
fective conveyance,  and  levies  a  fine  with 
proclamations. 

So  if  tenant  for  lifelevieth  a  fine  with,  pro* 
clamations,  and  such  fine  imports  to  be  a 
grant  of  the  fee,  this  fine  may  be  used  as  a 

« 

bar  by  non-claim  (q). 

So  if  any  person  enter  claiming  the  free- 
hold ;  or  enters  on  a  vacant  possession  claim- 
ing the  freehold;  or  enters  under  a  void 
conveyance,  purporting  to  pass  the  freehold ; 
and  thus  acquires  a  freehold,  either  by 
abatement,  intrusion,  or  disseisin;  in  all 
these  cases  a  fine  levied  by  that  person  after 
his  entry,  will  be  a  good  foundation  for  the 
commencement  of  a  title  by  non-claim.  A 
mere  instanUmeous  seisin  will  not  suflSce  (r). 

But  a  person  who  has  a  7n€re  naked  posse^^ 
sion^  or  who  dispossesses  a  tenant  for  years^ 
and  claims  the  term,  or  any  other  chattel 
interest,  or  who  merely  receives  the  rent  of 
my  tenant  (^),  while  he  continues   my   te- 


(q)  IwauiKl  V.  Tntfker,  Cro.  Bliz.  254.   3  Co.  78,  b. 

(r)  Per  Lord  Ilardwicke,  iu  Townscnd  v.  Ash,  3  Atk.  339 

{s)  Co.  Litt.  323,  324.     Plow.  Com.  358. 

Q 
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iirfnt  (0,  docs  not  gain  any  freehold  whfcti 
will  be  a  foundation  for  a  fine.  On  the 
latter  point  the  law  is,  that  the  possession  of 
f  he  tenant  is  the  posiicssion  of  him  in  reriiain- 
der  or  reversion  (u). 

On  this  account  it  is  frequently  pi-udent 
to  oust  the  tenant,  aiidy  in  some  cases,  even 
to  make  a  feoffmcM  preparatory  t&  levying  a 
fjne  (v)^ 

Soinetimc*  the  fine  instead  of  eperatmg  as 
a  hat  By  non-ddiin,  will  operate  in  confirm- 
ation of  the  title  of  those  who  are  connected 
in  privity  of  estate,  with  tlic  prrsomr  by  whom 
the  fine  is  levied  ;  and  tloerefore  if  A**  is  te- 
nant  for  life,  Avith  remainder  to  B.  foir  life, 
with  remainder  to  C.  in  tail;  and  C,  during 
the  life  of  A.  and  while  A.  is  in  possession, 
levies  a  fine,  and,  on  A/s  death,  enters  and 
continues  in  possession  fov  seven  yearsy  be- 
fore any  entry  is  made  by  B^  tliis  fine  will 
not  operate  as  a  bar  to  B.  (u),  nor  is  it  ne- 
cessary for  hini  to  make  any  entry  to  avoid 
it  (a). 


{$)  TfoMnspntl  v.  Abh,  3  Atk.  336. 

Smith  011  thedexu.  of  Dormer  V.  Parkhurst,  3  Atk.  141, 
(ti)  Co.  Litt.  243,  a.  32  4.     Plow,  Com.  358. 
(r)  L'tt.8.  411. 
(u)  Carhampton  r.  CarharopAn,  1  Iriili  Torm  Rep.  567^ 

Co:  Lit.  298,  a. 

Focus  V.  Sali^burj,  Hard.  400.' 
{x)  lUd  and  7  Term  Kep.  43S. 
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Tne  grounds  of  this  case,  which .  is  replete 
With  valuable  learning,  are 

First.  In  order  tb^ender  a  fine  tvith  non- 
tlaim  a  bat  to  the  right  of  a  stranger,  the 
tstate  of  that  stranger  nlust  be  devested  and 
put  to  a  right.  • 

Secondly.  Though  the  lattfer  pant  of  th6 
position  is  disputed,  when  understood  in  the 
sense  of  depriving  the  party j,  affected  by  the 
56 ne,  of  recovering  his  estate  by  a  tvrit  of 
entry,  and  Of  confining  lum  merely  to  an 
Action,  yet  it  is  agreed,  that  the  estate  or 
interest  of  the  person  whose  title  is  meant 
to  TO  barred,  must  be  sd  far  affected^  that 
he  riiust  be  deprived  of  the  possession, 
feither  before  the  fine  is  leviedj  or  by  the  ope- 
ration of  the  fine  itself,  and,  by  the  same 
means;  a  possession  inconsistent  witli  bis 
former  right  muit  be  Acquired. 

Thirdly.  The  parties  were  not,  quoad  their 
testates,  mere  strangers  to  each  others  but 
they  had  such  privity  of  estates  as  enabled 
them  to  take  benefit  j  each  from  the  situation 

and  acts  of  the  otiier ;  and  it  was  said,  that 

• 

if  the  possession  of  the  first  tenant  for  life 
had  been  devested  by  the  operation  of  tlie 
fine^  eitiier  standifag  singly  or  connected  with 
any  acts  preceding  the  fine,  and  he  had  within 
five  years  made  an  actual  entry,  the  posses- 
sion of  the  second  tenant  ibr  life  wojald 
have  been  as  completely  restored^  as  if  he 
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had  entered  himself,  and  the  bar  arising 
from  the  non-claim  would,  as  to  B.  have 
been  as  completely  prevented.  So  also  as 
the  possession  of  A.  was  not  affected,  nor 
he  put  to  his  actual  entry,  to  gain  what  he 
had  not  lost,  the  continuance  of  the  posses- 
sion of  A.  was,  as  to  the  preservation  of  the 
right  of  B.  a  ccmtinuance  of  the  right  of  B. 
And  lastly,  as  the  circumstances  at  the  time 
of  levying  the  fine,  were  such  as  prevented 
him  from  having  the  capacity  of  affecting 
B.'s  right  of  possession,  a  possession  gained 
some  years  afterwards  by  C.  would  notm^ve 
it  an  operation  of  which  it  was  not  originally 
capable ;  for  the  possession  must  be  dis- 
placed  as  soon  as  the  fine  is  completed,  or 
not  at  all. 

t'rom  the  principle  of  this  case,  and  also 
from  1  Cruise,  253,  it  is  inferred,  that  if  te- 
nant in  tail  levies  a  fine,  which  operates 
merely  to  pa^s  a  determinable  fee,  and  not 
to  devest  the  remainder  or  reversion ;  in 
short,  whenever  the]  fine  operates  as  a  coiu 
i)eyanc€j  and  not  by  discontinuance ;  such 
fine  ntever  can  be  used  as  a  bar  by  non- 
.  claim  against  those  in  remainder  or  rever- 
sion. 

-  But  if  a  disseisor  makes  a  lease  for  life 
and  afterwards  le\ies  a  fine  with  proclama- 
tions to  a  stranger,  this  fine  with  noh-claini 
vAW  bar  Ae  disseisee,  and  conseqilently  give 
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stability  to  the  reversion  of  the  disseisor  a^nd, 
as  a  consequence,  to  the  estate  of  the  lessee 
depending  on  the  same  title  (y). 

The  principle  of  this  ca^e  is  the  same  as 
that  of  Carhampton  v.  Carhamptan ;  it  goes, 
however,  one  step  further,  namely,  the  fine, 
instead  of  barring  the  prior  estate,  connected 
in  privity  with  the  estate  of  the  person  who 
levies  the  fine,  will  operate,  by  way  of  non? 
claim,  against  those  who  have  adverse  claims, 
and  thus  strengthen  the  title  of  the  person 
in  possession,  as  well  as  th^  person  who  levies 
the  fipe. 

The  necessity  of  adverse  possession  is  also 
illustrated  in  the  case  of  Goodright  ex  dom. 
Hare  v.  Board  and  Jones  {z). 

In  that  case,  the  lands  were  demised  to  ^ 
tenant  for  twenty-one  years,  at  a  yearly  rent, 
and  for  securing  an  annuity. — A.  the  rever.- 
eioner  demised  the  same  lands  to  B.  for  ninety-- 
.-nin^  years,  and,  in  pursuance  of  an  agre^- 
\ment  for  that  purpose,  th^  lands  were  r^ 
demised  by  B.  to  A.  for  ninety-eight  yeaijs 
!and  eleven  months,  and  afterwards  A.  ;5old 
the  lands  and  conveyed  them  by  lea^e  and 
jrelease  to  Jones  in  fee,  without  any  notioe 


0/)  Jenk.  Centuries,  ^54. 

(«)  1  Cruise,  249.  See  a]3o  Joneses  Rep.  45t* 

Com.  Dig.  Fcu^meat,  B.  7.     3  Term.  Rep.  \6% 
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of  the* annuity ;  and  Jones  being  in  possc^ 
sion,  (for  so   the  case  is  stated,  but  query^ 
whether  he  had  more  than  the  receipt  of  tha 
rents,  and  from  the  judgment,  it  may  be  col- 
lected that  he  was  merely  in  receipt  of  the 
rents  cpllected)  levied  a  fine  with  proclama-, 
tionsy  and  five  years  having  passed,  the  ques-t 
tion  was,  whether  the  fine  operated  as  a  bar 
to  the  title  of  B.  and  on  the  ground  that  the 
term,  of  B.  was  riot  devested,  or  turned  to. 
a  ri§htj  and  that  it  reniained  after  the  fine, 
just  as  it  did  before,  and  on  the  resolution 
in  Margaret  Prodgers  case,  9   Co,  106,  a^ 
which  Lord  Mansfield  treated  as  a  general 
rule  in  law,  founded  in  good  sense,  without 
any  exception ;  that  no  fine  or  warranty  shall 
bar  any  estate  in  possession^  reverHon^  or  re-: 
mainderj  which  is  not  put  to  a  rights  it  was 
decided  that  the  term  of  B.  was  not  barred. 
From  one  part  of  the  judgment  delivered 
by  Lord  Mansfieldy  he  seems  to  have  consi- 
dered the  case  of  B.  as  the  case  of  a  title  to 
a  rent-charge ;  but  to  apply  the  whole  judg* 
ment  to  the  circumstances  of  the  case,  it 
can  be  supported  only  on  the  fact,  that  B* 
could  not  enter  on  the  lands,  the  lessee  for 
twenty-one  years  being  in  possession ;  tha^ 
the  possession  of  the  lessee  for  twenty-ouQ 
years  was  the  possession  of  B.  as  haying  the 
reversion  for  ninety-nine  years ;  that  at  the 
time  of  the  conveyance  to  Jones  by  A .,  A* 
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Uad  no  adverse  possession  ;  tliat  Uic  payment 
<>f  rent  to  Jone?  instead  of  A.  did  not  devest 
tbe  estate  of  B<. 

From  the  same  rule,  whic]h  requires  an 
adverse  possession,  or^  in  other  >vords,  that 
tlie  estate  shalj  be  displaced^  or '  devested, 
there  are  to  be  j(Jeduc€4  tl^^  following  con- 
clusions. 

First,  A  rent-charge,  pr  othejr  cpllatcral 
interest,  or  easement,  cannpt  be  barred  by 
non-claim  on  a  fine  (a).  Nor  can  an  rntcresst 
iermmi  while  it  remains  such ;  iq  ojther  words, 
till  it  gives  a  right  of  entry ;  i)or  a  condjtion, 
jtill  it  operates  by  giving  a  right  of  entry ;  nor 
a  power,  or  rather  an  autliority  given  to 
executors  to  sell,  be  baiTed  by  nofl-claim  on 
fL  fine,  since  in  all  these  instances  there  is  no 
adverse  possessi^^n. 

In  the  first  castC,  Aotwithstanding  the  fine, 
the  lands  are  subjjpct  to  the  charge,  easement, 
Jkc.  and  the  po^essipn  is  nojt  inconsistent  with 
the  right  to  receive  the  charge,  easement, 
Jkc.  And  in  the  pther  instances  there  is  no 
estate  to  be  devested  ;  but  after  an  intevesse 
termini  confers  a  rigljit  of  entry,  tl^  pos- 
session may  be  adverse,  and  non-claim 
on  a  fine  will  run,  though  the  fine  is  levied 

■■ '  '  .>  '-^  .  ■    ■    -- 

(«)  Carhampton  V.  Carbampton,  1  Irish  T.  Rep.  667. 
&  Rep.  124,  a  i    She|».  T.  9,% 
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before  there  existed  a  right  of  possession 
under  the  term ;  but,  even  in  tliis  case,  it  is 
apprehended,  a  distinction  must  be  made 
between  a  fine  by  the  lessor  and  by  a  stran- 
ger :  for  a  fine  levied  by  the  lessor,  while  the 
interest  continues  executory,  will  not  run 
against  the  lessee  :  but  if  a  stranger  enters 
adversely,  and  ousts  the  person  in  posses- 
sion, and  levies  a  fine  with  proclamations, 
this  fine  will  run  against  the  term  from  the 
time  at  which  the  right  of  entry  accruesii 
This  seems  to  be  the  true  ground  of  distinc* 
tion  between  Saffin's  case,  5  Co.  123,  b;  and 
Focus  t?.  Salisbury,  Hard.  400; — but  this  pointy 
or  the  distinction,  cannot  be  relied  on. 

In  Saffins  case  the  fine  was  levied  by  the 
reversioner,  after  the  right  of  entry  under 
the  interest  termini  commenced ;  and  iti  Fo* 
tus  V.  Saiisburt/y  the  case  was  decided  partly 
on  the  ground  that  the  termor  was,  b^  expresK 
declaration,  a  trustee  for  the  person  wb3 
levied  the  fine. 

It  is  observable,  that  in  the  case  of  an 
authority  to  sell,  there  is  no  estate  till  thfc 
authority  is  exercised:  but  the  lands  are 
Tnerely  subject  to  that  authority,  and  there 
cannot  be  any  adverse  possession  till  tiie 
authority  is  exercised,  and  a  right  of  entry 
exists  under  an  estate  given  by  the  authority  j 
in  the  me^n  time,  the  ppsscssit>o  of  tjie  pe^* 
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r 

son  who  levies  the  fine  is  perfectly  consistent 
Kith  the  right  to  exercise  the  authority. 
On  the  same  ground^  and  for  the  same 

reasons,  non-claim  on  the  fine  of  a  trustee  will 
not  bar  the  title  of  the  cestui  que  trust  (c),  nor 
will  non-claim  on  the  fine  of^  a  mortgagor  or 
mortgagee  bar  the  right  of  the  other  of  them ; 
but  if  a  cestui  que  trust  enters,  and  claims 
to  hold  adversely,  as  against  his  trustee^ 
(and  to  do  this,  he  ought  regularly  to  make 
a  feoffment  before  he  levies  a  fine),  this  fine^ 
with  non-claim,  may  become  a  bar  to  the 
estate  of  the  trustee  (d). 

It  seems  also  to  be  settled,  that  the  fine  of 
one  cestui  que  trust  may  be  a  bar  to  another 
of  them  (€) ;  and  it  is  a  general  and  leadicig 
rule,  that  whenever  a  trustee  is  barred  by  the 
operation  pf  a  fine,  then»  except  in  cases  of' 
firaud^  infancy,  &c.  (/),  the  cestui  que  trust 
will  also  be  barred ;  and  Lord  Redesdaie  hay 
laid  down  the  rule  to  be,  whenever  a  person 
comes  in  by  a  title,  opposite  to  the  title  to  a 
trust  estate,  or  comes  in  under  the  titlp  to 
the  trust  estate  for  a  valuable  consideration 
without  fraud   or  notice  of  fraud,    or  c^f 


1-^- 


(c)  Gilb.  Ch.  62. 

Focus  V.  Sa^iibiny,  Hard.  400. 

(d)  Basket  r.  Pierce,  1  Vern.  ^6. 

(e)  Clifford  V.  Ashley,  1  Ch.  Ca.  393, 
i/)i  Vern.  808, 
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tfee  trust ;  a  fine  and  non-claim  may  be  s^t 
up  as  a  bar  to  the  claim  of  a  trust  (g). 

There  is  another  distinction  with  respect 
to  equitable  titles,  where  the  equity  charges 
the  lands  only,  as  is  the  case,  as  between 
a  stranger  and  th^  cestui  que  trusty  a  fine  an4 
Bon-claipi  is  a  good  bar :  when  it  charges 
the  person  only  in  respect  of  the  lands,  as 
in  the  case  between  the  trustee  and  the 
cestui  que  tru9t^  the  fine  i^nd  |ioQ-claim  is  iio 

bar(A). 

In  short,  any  right  or  title  of  entry,  from 
Tirhateyer  cause  it  arises,  may  be  barred  by 
ja  fine  with  non-claim,  as  a  right  of  entry  in 
trustees  for  the  purpose  pf  raising  a  supi  of 
pnoney  after  the  birth  of  a  child  (i)  :  but  in 
that  case^  it  is  to  be  observed,  the  fine  was 
levied  after  the  right  pf  entry  accrued. 

So  a  fine  with  proclamations  may  bar  ^ 
remedy  by  action,  as  the  right  tp  bring  error^ 
to  avoid  a  fine  (k). 

It  }s  i>ow  to  be  considered,  what  persons 
may  \y^  barred  by  a  fine,  and  non-claim 
thereon,  apd  the  times  at  which  the  bar  wil| 
be  complete. 


(g)  Mitford's  Pleadings,  ^03* 

(fc)  1  Ch.  Ca.  278.  2Atk.390. 

(t)  Thomasin  r.  Mackworth,  Carter,  75, 

ijk)  Bartholomew  v.  Bel&eld,  Cro.  J.  33%. 
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GencraHy  speaking,  all  persons  who  hava 
^n  absolute  estate,  and  all  corporations  who 
have  an  absolute  ownership^  which  confers 
an  unlimited  power  of  alienation  (/},  may . 
Ije  barred  by  non-claim  on  a  fine.  In  some 
cases,  the  bar  will  be  partial,  so  as  to  operate 
pnly  against  the  owner  for  the  time  bein^, 
by  reason  of  his  own  non-claim. 

In  the  first  place,  it  is  apprehended,  the 
4iing  (m)  cannot  be  barred  by  non-claim  os\ 
a  finCf  nor  can  ecclesiastical  corporatiojis, 
aggregate  or  sole,  be  barred  by  non-claim 
ph  a  fine,  but  ecclesiastical  persons^  being 
sole  corporations,  may  be  barred,  in  respect 
of  their  ownership,  by  thfcir  non-claim,  as  in 
the  case  of  a  bishqp,  parson,  or  vicar  (n) :  and 
each  successor  will  also  be  barred,  unlesis 
be  avoids  the  fine  within  five  years  after  the 
title  accrues  :  also  the  head  of  a  corporation 
aggregate  of  many,  may  be  barred  by  his 
non-claim  on  a  fine,  and  by  thai  means  the 
remedy  of  the  corporation  may  be  sus- 
pended (o)  while  he  continues  the  head  of  the 
jporporation. 


■**• 


(0    Croft  V.  Howe),  Plow.  535. 

(»)  11  Co. 74.  Co.  Litt  90/1  BI.  Com.  217. 

(m)  Croft  r.  Howel,  Plow.  536. 

ip)  HoweI*s  Case,  Ibid.  376\ 

Magdalen's  Case,  1 1  Co.  78,  b. 

Jlowlett  V.  Parp€iit«r^  Ventr.  31 1. 
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The  same  rule  applies  to  land*  annexed 
to  offices  for  life,  and  fines  levied  of  such 
lands.  The  officer  for  the  time  being  may 
^  be  barred  by  five  years  non-claim  ;  but  the 
jdon-claim  of  one  officer  will  have  no  efiecl 
on  his  successor  (p). 

It  follows  that  no  title^  depending  on  non- 
claim,  can  ever  be  good,  as  against  an  eccle- 
siastical corporation,  aggregate  or  sole>  if  the 
title  depends  merely  on  a^fine  and  non-claimj 
though  in  the  case  of  such  corporation  a 
good  title  may  be  gained,  while  the  parti- 
cular pei^on,  being  a  sole  corporation,  coar 
tinues  to  represoat  the  corporation ;  or  the 
bead  of  a  corporation,  aggregate  of  m»ny^ 
by  wjbiom  there  has  been  five  years  non?^ 
claim,  remains  at  the  head  of  the  corporar 
tion« 

£econdljf.  All  persons,  except  infants,  pe)> 
^ons  of  unsound  mind,  wome;n  under  coyerr 
ture^  and  persons  in  prison  Mi  the  time  of 
ihfi  last  prpfil0mati(m  [madfij  and  also,  except 
person^  who  have  not  a  j>resent  r^ht  of  en- 
try, are  bound  to  avoid  the  fine  within  fivp 
years  after  the  last  proclamations  are  made. 

And  persons  who  are  infants,  &c.  are 
bound  to  avoid  the  fine  within  £ve  years 
after  their  disabilities  ane  removed;  and  per- 


ip)  ripwd.  538, 
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sons  who  have  not  a  present  right  of  entry, 
or  claim^  are  bound  to  make  entry  or  claim 
within  five  years,  after  their  right  of  entry 
or  claim  arises;  unless  they  labour  under ~ 
disabilities,  and  •  in  that  case,  within  five 
years  after  their  disabilities  are  removed. 
And  if  several  persons  have  severally  pre- 
sent rights  as  termor  for  years,  2Lnd  freeholder ^ 
lordj  and  copyholder  (5),  it  has  been  said 
the  fine  will  run  against^  each  at  the  same 
time.* 

When  several  persons  are  joint-tenants, 
^  coparceners,  or  tenants  in  commoi),  the  fine 
may  run  as  against  those  who  are  firee  from 
disabilities,  although  its  operation  is  sus- 
pended as  against  such  of  them  as  labour 
under  disabilities.  This  is  understood  to 
be  law,  though  no  authority  in  point  is  ad- 
duced. 

In  all  cases,  when  a  person  claims  in 
opposition  to  a  fine,  it  becomes  necessary 
to  consider  at  what  time  his  right  of  entry, 
&c.  commenced^  unless  that  person,  at  the 
time  his  right  commenced,  laboured  under 
one  of  his  disabilities  mentioned  in  the  sta- 
tute ;  and  when  it  shall  be  ascertained  ti)at 
any  such  disability  existed  at  the  time  when 


(q)  Co.  Copyh.  155.    Q  Co.  105.  b. 

Plowd.  374. 

Whalcy  v.  Tankard.    «  Lcr.  52. 
.     1  Atk.  571. 
*  Tkis  distinction  is  now  explodtd. 
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the  right  of  entry   commenced,    the  next 
inquiry  is,  at  what  time  the  disability  ceased. 

In  the  case  of  persons  having  immediate 
rights^  the  fine  begins  to  run  from  the  last 
proclamation  on  the  fine. 

From  these  observations,  several  conelu-^ 

sions  may  be  drawn,   and  th^  observations 

maybe  illu6trate4  by  their  appropriate  cases* 

First.  No  one  is  bound  to  enter,  &c.  till 
his  right  of  entry,  &c.  commences,  and 
therefore  non-claim  on  a  fine  does  nut  run 
against  a  persoM,  who  has  an  inieresse  termini^ 
till  the  time  at  which  the  right  to  enter  under 
the  term  arrives. — So  if  there  is  a  term,  and 
the  ownership  of  that  term  is  at  the  tiiye 
when  the  last  proclamation  is  made,  or  the 
right  accmes(r)  vacant  for  want  of  letters 
of  administration  of  the  effects  of  the  last 
owner,  no  right  of  entry  exists  till  letters  of 
administration  are  obtained,«^Till  that  time 
there  is  no  adverse  possession,  or  any  exist* 
ing  right  I  and  till  there  is  an  existing  rights 
no  entry  is  necessary,  or  indeed  could  be 
made  with. effect 

Again,  when  there  is  an  estate  in  re- 
mainder  or  reversion,  after  an  estate  of 
freehold,  or  even  for  years,  (r  a)  the  fine 
will  not  begin  to  run  against  the  owner 
of    that    estate    till    the    time   arrives    at 


(r)  Staadford'8  case,  Cro.  j.  61.  5  Co.  124. 
Xra)  1  Atk.  571. 

-Whaley  v.  Tankard.    SXev.  5% 
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ini\t\i  thik  remainder,  or  reveirsion^  is  to  give 
a  right  to  the  possession  (s). 

Sd  if  tenant  in  tail  aliens,^  and  his  alienee  {tj 
levies  a  fine  with  pFoclamations ;  or  the  issue 
in  tail  accepts  rent  (u)  reserved  on  a  convey- 
ance made  by  tenant  in  tail ;  and  afterwards 
a  fine  is  levied  by  the  owner  who  claims 
tinder  that  conveyance;  the  title  and  the 
possession  will  be  rightful,  in  the  first  in^ 
stance}  during  the  life  of  the  tenant  in  tail 
by  whom  the  cemveyance  is  made,  and  ia 
the  second  instance,  during  the  life  of  the 
issue  by  whom  the  rent  is  ae^epted^  For 
this  reason  the  operation  of  the  fine,  as  a 
bar  by  non-claim,  will  commence  in  one 
case,  on  the  death  of  the  tenant  in  tail,  and 
in  the  other  case,  on  the  death  of  the  issue : 
for  till  that  period  there  is  no  adverse  title. 
It  is  observable,  that  when  the  fine  is  levied, 
there  is  no  adverse  possession.  There  is^ 
however,  an  adverse  title  qtioad  the  future 
issue,  and  this  seems  to  have  been  allowed 
ftufidcient  to  call  the  fine  into  operation 
against  them  ;  and  so  far  there  is  a  qualifica- 
tion of  the  general  rule,  which  requires  the 


■dMa 


<5)  Plowd.  374- 

(0  Skffyp'8  Case,  5  Co,  133. 

Penyston  v,  hystety  Cro.  £Uz.  S9&« 
(v)  Shep.  Tottch.  33;^  34. 
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poKMsi^n  to  be  advene  when  the  fine  in 
levied. 

It  is  observable  also»  that  when  two  righti 
exist  in  the  same  person^  for  distinct  causes  ; 
as  in  the  case  of  a  person  who  has  a  remain-^ 
der  or  reversion  in  fee,  after  an  estate  for 
life»  wluch  is  forfeited  by  a  fine  levied ;  the 
Mitry  to  avoid  the  fine  may  be  made  eitlier 
within  five  years  after  the  fine  is  levied,  obl 
tht  ground  of  forf eitiure,  or  within  five  years 
after  the  death  of  the  tenant  for  life  on  the 
groisnd  that  his  estate  is  determined  (t). 

So  when  t&ere  are  in  the  same  person  dis^ 
tinct  xights  of  entry,  under  distinct  estates;, 
<ir  distinct  titles  (y),  the  owner  may  enter,  so 
jas  to  save  his  more  remote  estate,  when  the 
time  anives  at  which  that  estate  is  to  coiQiler 
a  tight  to  the  possesfiion,  .although  he  nt^ 
lecta  to  enter  to  save  his  right,  under  the 
xnoK  itnmediate  estate.  This  is  more  par* 
tiooiarly  impcHrtant»  in  the  case  of  titks 
depending  on  citoas  pemainders,  since  the 
figbt  may,  in  that  case,  exist  under  some  of 
^tbe -remainders,  though  it  is  bailed  ^  te 
trtkens  of  them. 

It  is  equally  applicable,  when  the  same 


(x)  Wlialeyv.  Tantfed^  Ventr.  ft41. 

S  Co.  7S,  b. 
(jr)  Skop.  T,  ^4. 
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|>erson  has  two  distinct  estates ;  a$  in  tail,  and 

fee ;   or  for  life  and  in  fee. 

Secondly.  If  the  right  devolves  on  an  in- 
fant, or  other  person  under  disability,  it  is 
sufficient  that  he  epters  within  five  years 
after  his  disabilities  are  removed.  But  if 
there  are  several  disabilities,  existing  in  the 
same  person,  at  one  and  the  same  time  (a), 
or  there  are  several  disabilities  arising  at  dif- 
ferent periods,  and  one  of  them  succeeds  the 
other  without  any  interval  (as  is  the  case  of 
infancy  and  imprisonment,  or  infancy  and 
marriage^  and  consequently  coverture  during 
infancy)  the  fine  will  not  run  while  any  one 
pf  these  disabihties  continues ;  or  if  there  is 
a  succession  of  disabilities  in  distinct  persons 
having  successive  rights,  as  in  tlie  case  of 
an  ancestor  and  heir,  thje  fine  wnll  not 
^un  against  the  ancestor,  or  the  heir  while 
the  disability  cpntinues.  But  though  the 
fine  never  began  to  ruq  against  the  ancestor, 
)t)y  reason  of  his  death,  Wliile  labouring  uur 
der  some  disability,  it  may  notwithstanding 
the  doubt  formerly  entertained  on  this 
point  (A),  begin  to  run  against  the.  heir,  if 
adult,  &c.  at  all  events  from  the  time  at* 
which  his  disabilities,  if  any,  cease  (c). 


(a)  Plow.  375. 

\b)  Cotton's  cas«,2lnst.  519.   )  hew.Ul^ 

(c)  Dilion  9.  Loni^n,  9  H.  Black.  684. 
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Thirdly.  Whenever.  »  fijie  begins  tp  run 
against  a  person,  it  will  continue  to  rjan 
against  him,  and  in  case  of  estates  of  in-, 
heritance,  either  in  fee,  or  in  tail,  &c,  against 
his  heirs,  and  in  case  of  chattel  iiiterests,  &c. 
against  his  executors,  &c.  potwithstginding 
any  subsequent  disability  \[d)  and,  therefore^ 
if  the  five  year?  commence  against  a  person 
who  is  adult,  &c.  they  will  continue  to  run 
against  that  person,  though  he  becomes  im-. 
prisoned,  insane,  &c.  apd  though  he  djes 
cither  free  from  any  disstbility,  or  under  a 
disability,  leaving  for  his  heir,  issue,  or  per-, 
sonal  representative,  ^  person  who  is  either 
an  infant,  under  coverture,  insarie,  or  im-s 
prisoned,  •or  thqugh  he  dies  intestate,  and 
no  letters  of  administration 'dve  taken,  the  five 
yeai"s  nonrclain?  will  continue  to  run. 

It  follows,  that  in  investigating  a  titlej^ 
depending  upon  non-claim,  the  first  inquiry 
to  be  made,  is  for  the  time  at  which  the  right 
of  entry,  &c.  comn>enced;  the  second^ 
whether  the  person  then  inti^iled  to  enter,  had 
a  particular  estate,  or  an  estate  in  fee-simple; 
thirdly,  whether  he  at  that  timp  laboured 
under  any  dissal}ility,  and  if  h?  !^id,  then, 
fourthly,  at  what  time  that  disability  ceased ; 


(rf)  po^v.  Jone^,  ^  T.  Rep.  301. 
Stowel  V.  Zottcb,  FIqw.  350. 
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and  if  the  person  died  under  a  disabilitj, 
then  fifthly,  whether  the  right  derolved  on 
a  person  who,  at  that  time^  was^  adult.  Sec.  or 
laboured  under  some  disafoiUty ;  and  if  so,  then 
sixthly,  at  what  time  that  (Usability  ceased, 
and  so  on.  An(|  if  the  person  against  whom 
a  fine  has  run,  had  only  a  particular  estate, 
the  inquiry  must  be  extended  still  furtiber. 
First,  to  ascertain  whether  the  particular  es« 
tate  is  determined ;  and  if  it  is,  then  to 
whom  the  remainder,  &c,  belonged;  and 
whether  that  person  at  the  time  when  his 
right,  under  the  remainder,  &c.  commenced, 
laboured  under  any  dissability  of  asserting  his 
claim,  and  so  on  mutatis  mutandis^  till  it  can 
be  sheVn  that  e$ich  person  who  has  any  es^ 
tate  either  under  the  first  or  any  other  more 
remote  estate,  has  sufiered  the  statute  of  non- 
claim  to  run  against  his  title,  and  bar  the 
same :  for  till  this  can  be  shewn  the  title  will 
be-defisctive. 

Bat  sometimes,  by  calling  in  the  aid  of 
a  tenant  in  tail,  or  the  issue  in  tail,  so 
as  to  obtain  their  concurrence,  as  vou* 
chees  in  a  conmion  recovery,  they,  though 
barred  by  the  operation  of  the  statute  of 
non-claim,  may  enable  the  person  in  pos- 
session to  make  a  good  title  against  those 
who  have  any  right  existing,  under  more 
remote  estates,  either  in  remainder  or  rever-* 
•ion, 

a3 
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Sometimes  one  of  the  statutes  of  Iimitatioi| 
and  the  statute  of  non-claim  on  a  fine,  may^i 
at  the  same  time,  be  running  against  the 
tame  claimant ;  and  if  he  is  barred  by  either 
means,  it  is  sufficient. 

In  general  the  fine  will  cause  the  bar,  a» 
the  bar  is  complete  in   five  years   from  the 
time  the;  fine  begina.  to  run.     This  is  always 
the  case  when  the   fine  and  the  statute  of 
limitations  begin  to  run   from  the  same  pe- 
riod.    But  it  may  sometimes  happen  that 
the  bar  under  the  statute  of  limitations  is 
complete,  before  the  fine  begins  to  run,  or 
at  least  before  the  bar  under  the  fine  is  ac- 
complished.   Thus  A.  is  tenant  in  tail  and 
free  from  disabilities,  and  the  statute  of  li- 
mitations begins  to  run  against  him,  and  he 
then  dies,  leaving  an  infant  at  the  age  of  one 
year,  and  a  fine  is  levied  with  proclamations; 
the  fine  will  not  begin  to  run  against  the 
infant  until   he  is    of  age,  but  the  statute 
will  contiiuie    to  run    notwithstanding  the 
minority  of  the  issue.     So  also  the  statute 
of  limitations  may  have  nin  for  a  given  time, 
say  sixteen  years  or  upwards,  so  as  to  effect  a 
bar  before  the  five  years,  under  the  statute  of 
non-claim,  are  complete. 

No  title  requires  a  more  minute  invcsti- 
gatibn  than  a  title  depending  on  non-daim. 

AVhoever  deduces  a  title,  and  relies  on  a 
line  and  non-claim  as  its  support,  must  be 
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prepared  to  shew  by  clear  and  distinct  evidence, 
that  tlie  fine  has  performed  its  office,  of  bar 
tiy  non-claim  against  all  persons  who  might 
have  claimed  in  opposition  to  the  fine. 
.  Whoever  therefore  levies  a  fine  with  an 
intient  to  gain  a  title  by  nonclaim,  should 
endeavour  by  all  means  in  his  power,  to 
ascertain  the  persons  who  are  to  be  affected 
by  the  operation  of  the  fine ;  that  he  may  bo 
able  so  ^hew  at  what  time  the  fine  has  com- 
pleted  the  title  under  the  statute  of  non* 
cktim. 

.  These  observations  are  applicable  only  as 
between  a  purchaser  and  seller;  for  as  be* 
tween  advCTse  parties,  the  person  who  claims 
in  opposition  to  the  fine,  m^st  adduce  evi- 
dence to  bring  himself  withih  the  exception 
of  the  statute ;  so  as  to  save  himself  from 
the  bar  of  the  statute.  In  short,  the  bur- 
then  of  the  proof  lies  on  him.  The  fine  is 
presumptively  a  bar  after  five  years  noa- 
claim,  till  the  contrary  is  shewn. 

Before,a  right  is  asserted  in  opposition  to 
a  fine,  it  is  proper  to  consider  very  atten- 
tively whether  the  claimant  has  a  right  of 
entry,  or  merely  a  right  of  action,  to  avoid 
Xhp  fine. 

In  all  cases  it  is.  apprehended  (except  two, 
jiamely,first,a  discontinuance  by  the  alienation 
of  tenant  in  tail  either  by  force  of  the  aliena- 
tion or  by  reason  of  a  warranty,  or,  secondly*, 


'   / 
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a  descent  which  tolls  entry)  the  claimant 
may  enter ;  but  in  the  case  of  a  discontinu-^ 
ance,  or  a  descent  which  toII»  entry,  lie 
cannot  enter,  but  is  driven  to  his  Tcai  action. 
And  as  the  claimant  is  now  bound  (e)  to 
prosecute  his  entry  or  his  claim,  witliin  one 
year  after  hi9  entry  or  claim  is  made,  (miles* 
he  can  make  a  new  entry  or  claim  within  five 
years,  for  this  is  the  cosistruction  of  th« 
statute)  he  may  by  mistaking  his^  remedy, 
as  by  making  an  entry  and  bribing*  an^ect-^ 
ment,  instead  of  bringing  his  real  action^ 
lose  his  right:  for  if  he  should  enter  tow«*d» 
the  end  of  the  five  years,  and  be  non^^suited 
in  his  ejectment,  on  the  ground  that  he  had 
merely  a  right  of  action,  and»  n^  a  right  of 
entry ;  and  the  five  years  should  elap»i'  be« 
fore  the  non-suit,  he  might,  unless  he  ahall 
take  the  precautions  which  are  recoQi« 
mended,  be  deprived  of  all  remedy,  sfince 
his  claim  made  and  action  brought,  after  th6 
five  years  are  expired,  will  be  too  late; 

In  all  doubtful  cases  therefore  the  partjr 
should  prefer  a  real  action  to  an  ejectment ; 
or  if  he  brings  an  ejectment^  as  the  more 
easy  reifkiedy,  he  should  also  make^  his 
claim,  and  within  the  year  prosecute  hia 
real  action. 


(f )  4  Aiiiie^  c«  19y  §  16, 
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Ko  fine  with  proclamations  can  fee 
ttvoided  without  an  actual  entry  and  this  is 
th6  ohly  case  in  which  an  actilal  entry  (/)  is 
how  requisite.  But  that  an  entry  may  be 
effectual  to  avoid  a  fine,  it  must  be  made 
for  that  express  and  declared  purpose,  (g) 

And'  if  an  entry  raad6  by  the  person  en- 
titled to  a  particular  estate  is  effectually 
made  and  prosecuted  with  successf,  so  as  to 
avoid  the  fine  as  against  himself;  his  entry, 
(with  the  exception  of  an  entry  by  tenant 
for  jfears,  when  those  in  remainder  or  rever- 
sion* hav^  only  a  right  of  action^  (h)  will  restore 
the  seisin  of  all  persons  in  remainder  or  re- 
version, expectant  on  his  estate;  and  as  a 
Consequence  no  bar  by  non-claim  can  ever 
bfe  set  up  under  the  same  fine ;  but  the 
persons  in  remainder  or  reversion  may,  when 
their  estates  become  estates  in  possession, 
eiit^r  as  if  no  fine  had  been  levied,  (i) 

In  regard  to  actions  to  avoid  a  fine^  it  is 
sufficient  that  the  action  is  commenced  with- 
in the  five  years,  although  judgment  is  not 
obtained  till  a  subsequent  period ;  but  the 
action  must  be  prosecuted  with  effect,  or  a 
new  action  brought  within  the  five  years': 


(f)  BerribgtoD '  V.  Parkhurst,  2  Str.  1086.     Cicrkc  r. 

Pywell  et  al,  l  Saund.  319. 
fe)  S.  C.  1  Mod.  10. 

(A)  Litt.§  411,  Co.  Litt.  304;  Hawk.  Co.  Litt.  337. 
(0   WUl.  Ed.  of  Saund.  note  to  1  toI.  319. 
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for  if  an  action  is  brought  and  discontinuecff 
and  the  five  years  elapse  before  another  ac-» 
tion  is  brought,  the  non-claim  will  be  a  bar* 
But  an  entry  or  action  is  necessary  only 
when  a  title  is  legal. 

In  cases  of  fines  levied  of  trust  estates^ 
the  fine,  as  against  the  cestui  que  trusty  must 
be  avoided  by  a  bill  in  equity ;  at  least,  un^ 
less  the  legal  effect  of  the  fine  is  avoided  by 
the  entry  or  action  of  the  trustee ;  and  if  the 
trust  affects  the  land  and  not  the  person^  the 
proper  remedy  is  an  entry  or  action  by  or  in 
the  name  of  the  trustee.  But  on  this  point 
query,  and  see  1  Cruise,  303. 

So  the  fine  itself  may  be  avoided  for  error 
in  the  fine,  audi  f  the  fine  is  avoided,  the 
proclamations,  and  consequently  the  opera- 
tion of  the  fine  as  a  bar  by  non-claim,  are 
also  avoided,  (/r) 

So  if  there  is  any  irregularity  in  the  pro- 
clamations, though  the  fine  remains  in  fore©, 
(/)  it  cannot  have  any  effect  under  the  statute 
of  non-claim ;  and  in  the  case  of  a  fine  levied 
in  Westminster-hall,  of  lands  in  ancient  de- 
mesne the  fine  may  be  avoided  by  writ  of 
disceit 

But  on  the  tule  propounded  by  Lord  Ba* 

(*)  1  Dyer,  216,  a. 
{I)  Ibid. 
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coni  '^  non  potest  adduci  exceptio  gusdem  rH 
^^  cujus  petitur  dissolution*  no  non-claim  will 
run  itgainst  the  lord  upon  this  particular  fine ; 
(m)  but  if  a  second  fine  is  levied  of  these 
lands  in  the  court  at  Westminster,  the  pro* 
(ilamations  on  this  fine  and  non-claim  for 
teve  years,  will  bar  the  lord  of  his  remedy  bj 
a  writ  of  disceit.  (n) 

A  fine  to  be  avoided  by  a  writ  of  error  is 
merely  voidable ;  but  a  fine  levied  in  a  court 
which  has  no  jurisdiction  (as  in  the  case  of 
a  fine  levied  in  the  court  of  Westminster  of 
lands  within  a  peculiar  jurisdiction,  as  the 
county  Palatine,  &c.)  is  actually  void }  and  a 
fine  which  is  actually  void  (o)  can  never  be 
a  bar  by  non-claim,  nor  is  an  entry  or  claim 
necessary  on  account  of  the  fine* 

It  remains  only  to  be  observed,  that  care 
should  be  taken  to  see  that  the  proclama^ 
tions  appear  regular  on  the  record,  and  pur* 
jBuant  to  the  statute ;  and  as  the  proclama* 
tions  can  be  made  only  under  the  statute,  a 
fine  levied  in  some  courts,  as  courts  oi  ancient 
demesne^  &c.  cannot  be  proclaimed,  and,  as  4 


(m)  Cockman  v.  Farrer,  7   Lord  Raym.  461.    Zouch  9. 

Thompson,  1  Lord  Raym.  177. 
(n)  Wright* s  case,  Owen  21.  Flowd«  370,  b  ;  2  Inst,  5ia. 
(o)  t  lost.  557 ;  4  Inst.  SOS. 


ceiiscqu^nce,  tRey  cantidt  op6rSte  eitW  % 
•clisdih;  or  iL&  a!  bar  to  the  issue  in  tail,  (p) 


m  r  '  r,  lU 


iik  ttc   observations  already  offered    on 

^nest  a  summary  view  has  been  taken  of 

lliis  important  learning.    The  student  iB  re* 
commended  to  pursue  the  subject  in  those 

Bb6ks  which  are  written  professedly  on  this 

WitJi  tf  vitW  to  the  immediate  business  of 
ffie  practical'  conveyancer,  the  following 
^ttbfir  Tfili  be  eorisidered : 

l.-=i-By  whotnl    ^  .    i^^^ 

^.-^o  whomr  ^^^  "^  ^^^'^' 

5:-^1ti  What  Court. 

4.— On  what  writs. 

Sl-»^Oif  What  pai'cels. 

6.-^By  What  natn^. 

71-^The  parts  of  a  fliie* 

8!*^At  wh^t  timtf  a  fifae  is  complete, 

litsfy  An  a  donve}^aiice. 

Secondly  J  As  dptifatirig  under  the  statute 
6f  proclamationsr,  either  as  a  bar  to  issue  in 
tail,  or  by  non-claim. 

9. — The  difference  between  a  fine,  as 

Firsts  A  conveyance. 


wUtU  I  .rui 


(p)  Himtv.  Bourne,  l  Salk.  330. 


osffmwk. 


tst 


Thirdikfr  A  l»af  i6  imbe  its  taol. 

F^thi/,  A  bar  xsttditt  iSbti  steSdatiss^  ftoff^ 

la— Oa  y^ait  ^ae*  testis  imf  bc^  ^l«fir^> 

1 1. -'By  whom  thie  Uses>  6f  dr  fi^e  iMtty  btS^ 

lS..^Of  dee^  kiiding,  and 

14i— Of  deeds    declaring  fli^  tises  e¥  at 

JSr«r  With  the  ex^eptiaii'  6f  th6^  bitlg; 
dUd  corporations  aggregate  6f  mAn%'  a 
fiae  mary  be  levied  by  all  p«$i^s<Mft  ^be# 
alone  or  jointly  with  others;  eyen* ibf^liltis; 
idiots^  and'  married  women,  may  l6vy  fiiles* 
Bat  in&nts  or  idiote  ought  not  tb  h&  ^tti^ 
natted  to  levy  a  fine  (with  the  es^c^titHl 
of  an^  in&At  Iv^ho'  is  a^  tnlste&  within  the 
fnrovisions!  of  the  7  Anne,*  c.  19.)  (9) 
bnlV'  having  levied*  a  fine^  it  Will  be  goodi 
(tr);  except  that  at^  iiifent  ma^f^  durit)g 
minority^  rdvea:se  a  fine  levied  by  hitn 
ati  infant  (s)  The  trfa^l  of  i^Mcy 
mujBt  be  by  iMpeetim  of  the^  ju  dge^  ef 
the  court  in  which  the  fine  is  levied ;  but 


iq)  EsL  p9tM  M aif  )  3  A€k.  479.  « 

(r)  CaTeiiduhv«.Wortl^E«ttiMr^itIy«Heia5   HfBJkp.  in. 
(0  17  Aflg.  17,  %  RoU  AW.  15i  Jiu^H^ii'Pctae.  1% 
Co.  193. 
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the  court  will  receive  evidencdi  by  exaf&w 
nation  of  wittiesses^  as  the  godfather  and 
godmdther^  (t)  church  books,  &c.  (v)  to  as* 
sist  their  judgment ;  and  if  the  inspection 
takes  plac«  during  the  minority,  the  rever- 
sal founded  on  that  inspection  maj  be  sub-^ 
sequent  to  the  period  of  majority  ;(y)  and 
cither  by  the  party  himself  or  his  heir ;  and 
by  the  heir,  notwithstanding  the  conusor  dies 
during  minority  ;  and  to  secure  to  the  infant 
the  benefit  of  his  non-age,  the  inspectioa 
may  be  recorded  before  the  fine  is  engrossed. 

In  case  an  infant  becomes  adult,  or  (dies 
before  inspection^  the  heir  is  without  re^ 
medy.  (z) 

The  fine  of  idiots  is  aliio  binding  on  thehi 
and  their  heirs$  and  there  are  «not  any  legal 
means  of  avoiding  this  fine  ;  and  although  the 

conusor  in  the  fine  is  found  to  have  been 
an  idiot,  a  nativitate^  (a)  the  fine  will  be 
deemed  good  at  law :  and  it  is  immaterial, 
whether  the  fine  is  obtained  from  an  idiots 
or  from  a  person  under  a  temporary  depri- 
vation of  intellect ;  for  the  law  is  the  same 
9^ith  regard  to  those  who   have  lost  their 


(t)  Bro.  Ab.  Error,  pi.  60. 

(v)  ^  R.  Abn  Anne  Hungate's  case,  13  Co.  122, 

Of)  Co.litt.  131.  Kekewich's  cue. 

(z)2R.  A.  15,  12  Co.  132. 

(a)  M»n9ield'5  case,  12  Co.  123. 
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understanding,  as  to  natura}  idiots  who  never 
kad  any.  (6) 

In  some  cases  (c)  equity  has  relieved 
by  decreeing  a  re-conveyance.  In  another 
ease  it  relieved  against  a  fine  levied  upon 
a  possession  obtained  under  a  forged  deed» 
(d)  And  Lord  Hardtmcke  observed,  though 
a  fine  has  been  levied,  yet  if  it  has  been 
under  circumstances  of  firaud,  the  court 
ought  to  prevent  the  stealing  aw^y  an  estate 
in  thisL  manner,  (e) 

Persons  who  are  bom  deaf,  dumb,  and 
blind,  (/)  are  in  the  same  predicament  with 
idiots.  Persons  deprived  of  only  one  or 
two  senses,  and  who  could  express  their  mean*? 
ing  by  writing,  or  signs,  have  been  allQwed 
to  be  competent  to  levy  fines,  (gp) 

Nor  can  duress  of  imprisonment,   or  the 
like,  be  alleged  at  law  as  an  answer  to  the 
operation  of  a  fine.  (A) 
The  rule  of  court,  (i)  which  requires   an 

affidavit  of  one  of  the  Gonunissioners,   be- 
fore whom  a  fine  is  acknowledged,  that  the 


(b)  4  Rep.  124; 

(c)  2  Vera.  678. 

(<0  Gartwright  v-  Paltoey,  9  Ai^  Stl. 

(e)  Baker  v.  Pritchard,  alias  Hori^r^  t  Atk.  38^ 

(f)  Co.  Litt  43,  b. 

(g)  Elliott's  case,  Carter.  53. 
(A)  Chetwynd  on  fines^  49. 
to  17  Geo.  H.  ^ 
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parties  are  of  age>  and  competent  vnd^r^ 
stand ing)  .has  given  great  protection  ag^uist 
the  ^ttds  formerly  practised,  in  obtaining 
fioQs  from  miQorSy  &c« 

A  fine  by  a  married  tpoman  alone»  with-- 
out  the  concurrence  of  h«r  husband,  craght 
not  to  be  received,  except,  perhaps,  under 
1^  particular  ciroumstance  of  her  husband 
"being  banished  for  life ;  or  under  very  pecu- 
£ar  circumstances,  as  in  Moreau's  ease,  {kj 
where  the  husband  had  spld,  and  he  cove-» 
Banted  Uiatheand  his  wife,  when  of  age,^ould 
levy  a  fine*  She  attained  her  age  of  2 1 ;  and 
at  first  refused  to  levy  the  fine.  Her  husband 
afterwards  went  abroad,  and  then  she  con^ 
sented  to  levy  the  fine ;  and  her  acknowledg-i 
ment,  as  a  feme  tole^  was  jeceiv^  by  ]lie 
chief  justice  of  the  Copimon  Pleas^  This 
fine  was  levied  without  prejudice  to  the  hv&i 
band's  right  to  avoid  the  same.  In  shorC. 
the  court  could  not  by  any  means  preclude 
his  right  to  question  the  validit^  of  the 
fine.  Ail  thfi  ohief  justice  did^  was  to  en-* 
able  the  wife  to  bind  herself,  by  receiving 
the  fine  from  her,  as  if  she  had  bi^en  a  ftma 
sole. 

But  thoygh  a  married  woman  ought  not 
to  be  allowed  to  levy  a  fii>e,  unless  her  hus- 


.  (Ar)  3  BUcksb  Rep.  1201, 


> 
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^9Jf4  joins  M  a  partj;  yet  if  she  leiri^  9, 
fine  as  if  she  was  difeme  sole^  in  other  FQRd^j 
without  disclo^iog  by  the  recorij^  ;tb^  $he  is 
upder  coverture^  this  £ne  w^l  be  gQp4 
agaiftst  her  and  her  heirs^  (/)  wjj^ss  ^t  sl^^ 
be  avoided  by  her  husband.  He  n^aj  i|tvp^4 
it  during  coverfcuf e ;  and  whei^  j^vpid^fd  by 
hiip  during  coverture,  the  fine  ^11  be  fi^ 
ja.voided  against  the  wife  and  her  hi^is  :(i9») 
^d  it  is  saidp  a  husband  entitled  to  he 
tenant  bj  tUe  curtesy  ipay  prQ  intere$$e  ^vo, 
^yoid  a  j^,  even  .^fjtier  die  death  of  ^ 
Fifa. 

4#d  jjrhen  i|;  ^ppear^  by  th^e  record,  th^jt 
»  fipe  i9  levied  i^y  $  n^frried  won^an^  fof 
exaipple,  hy  4-  *^  w/^  of  JB*  without  th^ 
cppcunrience  of  her  husbsmd^  this  fine  w'lSi 
bp  voidable  fpr  eiror  apparent  on  the  fcr 
cord;  apd  it  inay  be  avoided  accordingly^ 
eyen  by  ikx^  v^ife  or  her  heirs.  Under  these 
pirqunsta^ce*  h^f  ^ne  is  said  to  be  merely 
voidable.  \n)    And  if  a  fine  executory  shall  bp 

levied  by  ^  wQm%^  as  ^  fem^  40^>  ^d  ex< 
ecutipn  is  sued  against  hushand  ^n4  vif^t 
^nd  she  is  received  for  his  d^fault^  she  may 
defeat  the  fine,  by  she^^ing  her  coverture. 


(0  Co.  lAii.  46,  a  |  %  Roll,  Ab,  SQ.  Perk.  §20;  Shep^  X.  t; 
{fii)  Co.  Litt.  46,  a, 
(ii)  Siderf.  m. 
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I 

It  is  said,  this  is  for  the  benefit  of  her  hus« 
band,  (o) 

Marriage  by  a  woman  after  she  has  ac? 
knowledged  a  fine,  will  not  avoid  the  fine. 
The  fine  may  be  made  out  iq  her  name  as  a 
Jtmt  sok.  (p)    ' 

And  a  fine  levied  by  a  husband  and  wife 
will  remain  in  force,  notwithstanding  the 
marriage  between  them  is  dissolved  by  a 
divorce,  (q) 

It  is  observable,  that  as  fines  are  binding 
on  idiots,  &c.  and  also  on  infants,  unless 
avoided  during  minority^  and  by  married 
womeii,  unless  avoided  during  coverture ; 
-^eeds  executed  by  them  declaring  the  uses 
of  these  fines  are  also  good.  So  long  as  th^e 
fine,  which  is  the  principal,  remains  in  force^ 
the  deed  of  uses,  which  is  only  the  accessary, 
will  continue  to  be  effectual,  (r) 

Particular  persons    by  whom  fines   may 
be  levied,  and  whom   it  will  be  proper  tq 
notice,  are 
-    The  queen  J  (s)  whether  sole  or  consort. 

Sokc(yrporation$^{t)  and  though  ecclesiasticalf 


mm^ 


(o)  Co.  Reading,  9  ;  Co.  Lilt  353« 

(p)  Shep.  T.  18. 

(;)  2  Ro.  Abr.  20. 

(r)'  Mansfield's  case,  12  Co.  123.  3  Co.  58.  Ip  Co.  4^,  b. 

(#)  Co.  Litt  3 ;  Densh  on  finely  12. 

(0  Co.  Read.  7. 
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persons  (v)  *  a^4?estrained  from  alienation, 
their  fines  are  good  against  themselves,  (a?) 
and  voidable  only^(y)  and  not  void  as  against 
their  successors,  (z) 

Persons  attainted  of  treason  or  felony,  (a) 
Inay,  levy  fines  to  bind  themselves  and  their 
heirs,  not  the  king  or  lord.  So  a  fine  by  an 
alien  will  be  good  as  against  all  persons, 
e?^cept  the  king;  and  against  him  till  office 
found,  (b)  So  persons  outlawed  in  personal 
actions  may  levy  fines. 

Particular  persons  by  whom  fines  cannot 
be  levied,  are, 

Firstj  The  kingi  (c)  because  no  writ  of 
covenant  can  be  brought  against  him ;  but 
when  he  is  conusee  in  a  fine,  he  may  render 
the  lands,  and  thus  indirectly  levy  a  fine. 
But  by  statute  law  he  is  restrained  from 
alienation,  otherwise  than  for  a  limited  pe* 
riod,  and  in  particular  cases. 

Secondly^  Corporations  aggregate  of  ma- 
ny ;  (d)  but  According  to  1  Leon.  184,  cor- 


(v)  13  Eliz.  c.  91,  ^  5.  13  Elix.  c  10. 

(x)  Howlett  V.  Carpenter,  3  Keb.  775. 

(jf)  M.  Plovd.  538. 

(z)  Magdalen's  tase,  1 1  Rep.  78,  b, 

(a)  Shep.  T.  7;  8 Assize,  pi.  35.    West  Symb.  §  13. 

{b)  DeBsh  ileads.  on  Fines,  13 ;  Co.  Read.  S  17. 

(O  7  Rep.  32.  Cro.  Car«  96y  07^ 

id)  Co.  Read.  T. 

S 


4i8  ON  FINES. 

i 
\ 

porationis  bf  this  description  tnay  levy  a  fine 
by  attorney. 

This  is  contrary  to  Lord  Cokes  opink)n  in 
his  Readings.  '  He  observes,  that  the  statute 
de  modo  levandi fines  requires  that  the  parties 
to  a  fine  shall  appear  personally  before  the 

jadgesi  These  observations  apply  to  the 
persotis,  &c.  by  whom  fines  may  be  levied, 
in    respect    of  personal   or  political   quali* 

fications.  It  is  also  to  be  considered,  by 
vrhom  a  fine  may,  or  may  not,  be  levied,  in 
point  of  estate^  and  to  what  extent,  in  res- 
pect of  share. 

Firsty  That  a  fine  may  be  free  from  the  ob- 
jection that  partes  finis  nihil  habuerunt  there 
must  be  an  estate  of  freehold  in  one  of  the 
parties  :  [e)  whether  it  is  in  the  conusor  or 
conusee  is  of  no  material  consequence, 
and  whether  this  estate  is  of  inheritance,  or 
merely  of  freehold ;  (/)  and,  when  of  free- 
hold, whether  it  is  of  a  superior  or  inferior 
degree ;  and  whether  it  is  by  right  or  wrong ; 
and  notwitlistanding  it  is  under  a  defeasible 
title ;  (g)  and  whether  the  estate  of  freehold 
is  in  possession,  or  in  reversion,  or  remain- 


(e)  3  WilB.  ^49  ;  Dyer,  215  ^  2  Inst  683  ;  5  Co.  1«3, 
(J)  Focus  V,  Salisbury,  Hard.  401 ;  Davies'  case,  Dyer,  3, 

b.  iQ  a  note. 
(^)  Carter  r.  Barnardiston,  1  P.  W.  105. 
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der,  (h)  is  of  no  consequence.  (7)  Indeed,  a 
fine  by  a  remainder  man,  or  reversioner, 
though  it  cannot  bar  the  tenant  of  the  prior 
estate,  while  he  continues  in  the  seisin,  may 
bar  strangers,  and  enure  for  the  benefit  of 
the  tenants  of  the  prior  estate.. 

As  between  the  parties,  and  also  privies, 
such  as  heirs  and  issue  in  tail,  (k)  a  fine  will 
be  good,  although  the  fireehold  is  not  -in 
either  of  the  parties.  (/)  But  as  against 
strangers,  in  other  words,  the  rightful  owners, 
and  as  a  bar  by  non-claim,  the  fine  may  be 
avoided  by  this  plea. 

This  is  considered  as  a  disability  from  want 
of  sufficient  estate.  It  is  rather  a  disability 
to  levy  a  fine  for  a  particular  purpose,  than  a 
positive  and  absolute  incapacity.  A  fine  levied, 
under  the  circumstances  that  the  freehold  is 
not  in  either  of  the  parties,  has,  in  truth,  no 
operation  on  the  freehold.  It  cannot  amount 
to  a  conveyance,  because  there  is  not  any 
estate  in  the  parties  to  be  conveyed.  If 
levied  by  a  mere  stranger,  it  cannot  pass 
any  estate,  though  it  may  operate  by  con- 
clusion as  an  estoppel;    and   if  levied   by 


(A)  Jenk.  Cent  S54. 

(t)  Ibid. 

{k)  Grant's  case,    10  Co.  50;     Johnson  v.  Bellamy,   9 

Leo.  36. 
(0  Jenk.  Cent.  1I74. 

s2 
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tenant  for  years,  or  by  a  copyholder^  it  is 
a  forfeiture  of  his  interest. 

The  persons  then  disqualified,  in  point  of 
estate,  from  levying  a  fine,  are, 

JVr5f ,  Persons  having  chattel  interests,  (m) 
as  termors  for  years. 

Tenants  for  uncertain  interests,  as  till 
debts  are  paid. 

Tenants  by  statute  merchant. 

■— ' — —        staple. 

'    ■  ■    ■  elegit. 

Tenants  at  will. 

Secondly^  Copyholders.  (») 

The  fines  of  all  these  presents  are  good 
as  against  themselves,  by  way  of  estoppel. 
But  they  have  no  operation  to  carve  out  a 
title  by  non-claim  grounded  on  the  fine. 
They  do  not  operate  even  as  a  conveyance  of 
their  respective  estates,  but  as  an  extinguish- 
ment of  them.  That  a  termor,  or  a  copy- 
holder, may,  by  means  of  a  fine,  acquire 
the  fee  by  non-claim,  a  feoffment  should  be 
made  to  gain  the  freehold,  and  the  fine  be 
levied  at  a  subsequent  period.(o)  When  pre-% 
ceded  by  a  feoffment,  the  fine  will  be  free 
from  the  objection    that  partes  Jinis  nihil 


<m)  3  Co.  77. 
(fi)  Co.  Copyh.  ^  55. 

(o)  €o.  Coi  yh.  S  ^5 ;  Margaret  Po4ftf^i  «Me,  0  Rep.  104. 
F0CU19.  Salisbury^  Haidr.  401 
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habuerunt ;  for  the  estate  of  freehold  is 
acquired  by  the  forcible  operation  of  the 
livery. 

When  a  person  has  merely  a  right  of 
actiofij  (p)  or  a  title  of  entry,  or  a  contin- 
gent interest,  (q)  he  is  not  in  a  situation  to 
levy  a  fine,  so  as  to  majce  a  conveyance.  His 
fine,  if  levied  to  a  stranger,  will  be  void  as 
a  conveyance,  since  partes  nihil  habuerunt ; 
if  levied  to  the  persoix  in  possession,  it  will 
operate  as  a  release  o^  right ;  and  if  levied 
to  a  stranger,  the  person  in  possession  may 
take  advantage  of  it  as  an  estoppel  against 
the  conusor,  and  by  tl^a^  means  it  will 
amount  to  a  virtual  release,  or  rather  con-, 
elusion  of  hiB  title,  (r)  For  this  reason,  ^ 
person  having  such  right  or  title  should  take 
care,  by  ^ntry  or  action,  to  restore  his  seisin 
before  he  levies  a  fine,  except  in^  tliose  in- 
stances in  which  it  is  his  intention  to  esLtin- 
guish  such  his  right  or  title.  Persons  having 
contingent  interests,  sliould  also  cautiously, 
refrain  from  levying  a  fine,  imless  they  mean 
to  extinguish  these  interests.    They  may  levy 


(p)  Back]er*s  case,  2  Co.  55. Ward  v,  Mathew,  alias Walthew, 
Noy.  123  ;  Cro.  J.  175. 

(9)  Grant's  case,  10  Co.   50.  3  Lev.  227  ;    3  Co.  90,  a, 

10  Co.  50,  a 

(r)  Backler*s  case,  2  Co.  S5«  Palm.  305  ^  Weale  o.  Lower, 

PoUexfeft,A5, 
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fines  which  give  a  pftrticular  interest  as  for 
yeare.  When  such  is  the  intention,  a  fine  for 
years  will  attain  the  end,  and  such  fine, 
though  it  will  bind  tlie  interest  when  vested, 
will  not  conclude  the  title,  (s)  So  cestui  que 
trusts  have  no  freehold  at  law  :  they  have 
a  freehold  in  equity.  A  fine  by  a  cpstui  que 
trust  (t)  will,  as  against  the  heirs .  and  issue 
in  tail,  have  t))e  same  operation  in  equity 
as  the  fin^  would  have  h^d  on  their  estates, 
if  they  had  been  legal,  and  the  cestui  que 
trust  had  had  the  legal  est0.te9  with  the 
exception  only  that  a  fine  by  a  cestui  que 
trust  will  not,  it  is  apprehended,  operate  as  a 
discontinuance  against  persons  in  reversion 
or  remainder,  spas  to  render  their  interests 
unalienable.  The  doctrine  of  discontinu- 
ance is  understood  to  be  confined  to  legal 
estates,  and  to  be  a  consequence  of  the 
rules  of  tenure.  At  law,  the  fine  of  a  cestui 
que  trusty  as  such,  w^l  not  have  any  opera- 
tion. To  lay  a  proper  foundation  for  any 
legal  operationof  ?i  fipe  by  a  cestui  que  trusty 
he  ought  to  make  a  feoffment  that  his  fine 
may  not  be  exposed,  as  it(t;)  otherwisewill 
be,    to  the  objection  that  partesjinis  nihil^ 


(s)  Weale©.  Lower,*' Pollexf.  55. 

(0  Clifford  V.  Ashley,  1  Ch.  Ca.  268  ;    Salisbury  p.  Bagot, 

3  Ch.  Ca.  278  ;  Mitford  Pleadings,  201. 
(r)  Essay  on  Estates,   p.  51. 
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Sec.  Many  fines,  levied  with  a  view,  to 
gain  a  legal  title  by  nonclaiin,  are  open  to 
this  answer,  and  are  not  to  be  relied  on. 
This  observation  has  equal  application  to 
fines  by  persons  entitled  to  the  equity  of  re-^ 
demption  of  ]'dnds  mortgaged  in  fee,  if  they 
are  to  be  used  as  a  bar  to  strangers,  having 
legal  interests.  It  is  (w)  well  understood 
that  a  fine  by  a  mortgagor  or  mortgagee 
will  not  bind  the  other  party. 

It  is  allowed  inequity  that  a  fine  by  one 
equitable  owner,  with  non-claim,  may  be 
pleaded  as  a  bar  in  equity  to  the  right  of 
another  equitable  owner. 

It  is  observed  by  Mr.  Cruise  (x)  that  a  fine 
levied  before  entry  or  receipt  of  rent,  will  be 
void  on  the  same  principle, — viz.  want  of 
freehold. 

This  observation  must  be  understood  with 
the  qualification  that  the  freehold  is  in  some 
other  person,  A  fine  by  a  person  who  has 
a  seisin,  in  point  of  fact,  as  by  actual  pos- 
session ;  or  in  law,  as  an  heir  on  the  death 
of  his  ancestor,  and  before  any  abatement 
by  a  stranger  (y) ;  or  by  construction  of  law,  as 
a  person  who  is  entitled  to  the  reversion 
or  remainder  expectant  on  an  estate  in  the 

(or)  1  Vent.  82.    WeldoD  v.  Duke  of  York,  1  Vern.  132. 

(«)  Ob  Fines,  106. 

Cy)  Hempsley  v.  Brioe,  Cro.  |Qi9;.  (i4l. 
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possession  of  his  tenant^  ras.y  levy  a  £ne  with 
effect.  Id  all  these  instances  the  freehold  is 
in  him,  and  the  plea  of  partes  jinis  ttihilj  &c. 
will  be  irrelevant.  In  Lord  Toamsendv.  Askj^ 
{z)  the  persons  who  insisted  on  the  efficacy 
of  the  fine,  were  persons  who  had  a  defea* 
9ible  title,  under  an  estate  gained  by  adverse 
possession.  They  had  levied  a  fine,  but  hav* 
ing  levied  the  fine  before  they  had  any  seisin, 
in  fact,  or  in  law,  the  fine  did  not  avail  them. 

And  a  fine  levied  under  a  possession  ob- 
tained by  firaud,  though  good  at  lai?lr,  has 
not  been  allowed  to  prevail  in  a  court  of 
equity,  (a) 

Tenants  m  common^  coparceners^  and  joint-' 
tenants  have  an  ownership  only  in  their  ali- 
quot parts,  and  the  operation  of  a  fine  by 
them^  will  be  confined  to  their  respective 
shares.  Though  joint-tenants  are  seised  per 
my  et  per  tout^  a  fine  levied  by  a  joint-tenant 
of  the  intirety,  will  be  good  only  for  a  moi- 
ety.    It  will  sever  the  joint- tenancy,  {b) 

These  observations  apply  to  the  tenants 
of  this  description  only  while  the  joint- 
tenancy,  &c.  continues.  .  When  one  joint- 
tenant,  tenant  in  conmion,  or  coparceners 
disseises  his  companion,  and  by  that  means 


(*)  S  Atk.  335. 

(a)  Cartwright  v.  Pultene7,  1  Atk.  3S1. 

(fi)  1  Cruise,  104.  6  Mod.  45. 
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AC^ires  a  sole  seisin  (c),  the  fine  will  ope* 
Tate  to  the  extent  of  the  share  acquired 
by  disseisin^  as  well  as  tbp  priginal  share ; 
whether  there  has  been  a  disseisin  is,  .fre- 
quently, a  question  of  fact,  and  is  to  be 
collected  from  circumstances. 

Lord  Mf^nsfield's  observations  in  Doe  v. 
Brasser  (d),  abeady  cited  on  this  point,  arc 
deservitig  of  particular  attention*  So  are  those 
of  Lord  Kenyan^  in  Peaceable  v.  Read  and 
others,  1  £(ast,  568. 

Stctmdly.^Ho  whom  a  fine  may  be  levied. 

All  persons  who  may  be  grantees  in  a  deed 
may  be  conusees  in  a  fine. 

The  king  may  be  a  conusee.  (Densh«  12.) 

So  may  an  infant^  a  married  woman,  &c. 
and  when  a  married  woman  is  merely  a  co- 
nusee  or  even  a  grantor  of  the  land^  on  the 
reader  in  a  fine,  it  is  not  necessary  that  she 
should  be  solely  examined  apart  from  her 
husband,  for  she  cannot  be  prejudiced. 
But  when  there  h  a  fine  to  a  married  wo- 
man, and  the  render  is  a  renty  she  ought  to 
be  solely  examined,  since  the  render  may 
l>e  a  prejudice  to  her. 

When  a  wife  is  merely  a  grantee  in  a  fioe, 
the  fine  may  be  levied  to  her  alone ;  but 


(c)  FaircUim  v.  Shackleton,  5  Bun.  SS04. 

Doe  V.  Prosser,  Cowp.  217. 1  Inst.  243^  b.  373>  l>.874;Sr 

Ford  V.  Lord  Grey^  6  Mod.  44. 
ii)  Cowp.  217. 
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her  husband  during  the  coverture,  and  on 
his  death,  she  ms^y  avoid  the  fine  by  disa« 
greeing  to  it.  So  may  her  heir  after  her 
death  without  having  agreed  to  the  fine^ 
But  if  the  wife  is  to  render  the  lands,  it  is 
apprehended  her  husband  oii^ht  to  be  a 
grantor  jointly  with  her  in  the  render. 

So  a  person  attainted  may  be  a  conu* 
see.  («) 

So  may  a  corporation  sole  or  aggregate,  (f) 

Thirdly^  In  what  courts. 

The  fine  must  be  levied  in  a  court  having 
jurisdiction  over  the  lands. 

A  fine  levied  in  the  court  of  Common 
Fleas  at  Westminster,  of  lands  in  a  county 
palatine,  is  coram  non  judice^  and  void,  (g) 

So  of  lands  in  Wales,  &c.  On  the  othw 
hand,  a  fine,  levied  in  the  court  of  Common 
Fleas  of  lands  in  ancient  demesne,  is  not 
void.  But  the  lord  has  a  right  to  reverse 
the  fine  by  a  writ  of  disceit,  to  restore  the 
lands  to  his  jurisdiction.  It  is  said  that  the 
lands  are  not  within  the  jurisdiction  of  the 
superior  courts. :  (h)  that  position  is  at  least 
questionable.  If  the  lands  are  not  within 
the  jurisdiction,  how  can  the  fine  remain  in 


(O"  West  Symb.  815. 
(/)  Den.  Read.  12. 
(g)  2  Iiist.  557. 
{h)  1  Cruiscj  97. 
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force  between  the  parties  ?  How  can  it 
change  the  tenure,  even  for  a  time,  into 
ftank-fee  ?  And  how  can  a  second  fine  ope-f 
fate  even  as  a  bar  by  nonclaim  against  the 
lord? 

So  a  .fine  levied  of  copyhold  lands j  in  the 
court  of  Common  Pleas,  is  not  open  to 
the  objection  of  being  coram  non  judice^ 
That  court  has  jurisdiction  over  the  lands, 
though,  the  copyholder  ought  to  be  im- 
pleaded in  the  lord's  court.  This  is  said,  jn 
application  to  those  instances  in  which  the 
court  of  Common  Pleas  has  jurisdiction 
over  the  lands,  as  far  as  they  are  of  free- 
hold tenure ;  so  that  the  lord  may  implead 
pr  be  impleaded  in  that  court.  ' 

The  courts  in  England  have  no  jurisdic* 
tion  over  lands  in  Ireland,  (i)  So  the  courts 
in:  this  country  hg^ve  no  jurisdiction  over 
lands  in  the  West  Indies.  Sometimes,  how- 
ever, afine  of  lands  in  theWest  Indies  is  levied 
in  the  courts  of  Westminster-h^l ;  this  is 
done  merely  because  the  courts  in  the  plan- 
tations respect  such  fine,  as  a  species  of  so- 
lemn conveyance. 

^  Admitting  the  court  to  have  jurisdiction 
over  the  lands,  a  fine  may  be  levied  in, 

1.  The  court  of  Common  Pleas. 


(t)  Densh.  Read.  3. 
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2.  The  court  of  King's  Bench ;  at  least 
when  a  suit  is  depending  in  that  court  on  a 
fprit  of  error  from  the  court  of  Common 
Pleas;  (i)  and  a  fine  levied  in  the  court  of 
King's  Bench  on  a  writ  returnable  in  that 
court  is  voidable  only,  and  not  void.  (/) 

3.  Courts  of  Great  Sessions  in  Wales.  Seo 
34  and  35  Hen.  VIIL  c.  26.  s.  40. 

4.  Counties  palatine,  viz^ 
Lancaster;  see  stat  37  Hen.  VHI.  c.  19^. 
Chester;  see  stat.  2  and  3  Ed.  VI. c.  28^ 

43  Eliz.  c.  15. 

Durham ;  stat.  5  Eliz.  c.  27. 

Court  of  ancient  demesne. 

Inferior  courts  by  usage,  confirmed  by  nci 
of  parliament,  as  in  some  cities,  boroughs^ 
&c.  (m) 

Fourthly^  On  what  writs. 

A  fine  may  be  levied  on  every  writ  by 
which  lands  may  be  demanded,  charged^  at 
hound ;  or  which  in  any  soxt  concern  landf^ 
as  a  writ  of 

Mesne,  (n) 

Warrantia  chartae,  (o) 

De  consuetudinibus  et  servitiis,  (p) 


'  ^*»" 


(k)  1  Cruise,  Densh.  Read.  3. 

(0  Go.  Read.  0.    9  Vin.  Abr.  Fine,  217. 

(m)  Co.  Read.  9. 

(n)  lb.  10. 

(o)  9  R.  Abr.  14* 

If)  IbM. 
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Quod  permittat,  (y) 
*  Quid  juris  clamat,  (r) 

Kight  of  advowson,  (s) 

Quare  impedit,  (t) 

Assize,  («) 

Praecipe   quod  reddat,  (v) 

Right,  close  or  patent,  {w) 

Dower,  (x) 

Covenant,  (y) 

Annuity,  (z) 

In  modern  practice  the  writ  of  covenant 
IS  in  genera],  and  almost  invariably,  made 
the  ground  work  of  the  fine. 

Fifthly.   Of  wh^t  parcels. 

A  fine  may  be  levied  of  all  things  of  which 
a  prcBcipe  quod  reddat  will  lie ;  viz.  1,  Land 
in  all  its  varieties.    2,  Of  other  things,  as . 

Advowson. 

Right  of  presentation. 

Rent-charge. 

Chief  rent. 

OflSce. 


iq)   Co.  Re»i.  10. 
(r)  %  R.Abr.  15. 
(0  Ibid.  14. 
(0  Ibid, 
(tf)  Ibid. 
(o)  Ibid. 

(w)  Hunt  V.  Bonrn,  1  Salk.  340.  2  R.  Abr.  14. 
(«)  9  R.  Abr.  14. 
^(y)  Co.  Read,  f O4  2  R.  Abr.  14. 
(c)  t  R.  Abr.  lA 
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Things  in  prendre^  if  to  be  ascertained 
with  sufficient  certainty. 

And  of  lands,  whether  they  are  held  in 
possession,  or  in  remainder  or  reversion. 

Tithes. 

New  River  shares. 

Undivided  part. 

But  a  fine  cannot,  it  is  said,  be  levied  of 

Common  in  gross  sans  nombre.  (a) 

Annuity.  (6) 

But  a  judgment  on  a  writ  of  annuity 
will,  it  is  apprehended,  bind  the  interest  of 
the  parties,  and  even  of  a  married  woman,  in 
an  annuity.  And  there  are  many  instances  of 
fines  levied  of  annuities ;  and  some  of  them 
on  a  writ  of  covenant,  (c) 

Office  of  dignity. 

Sixthly.  By  what  names. 

In  fines,  as  in  aaverse  actions,  the  parcels 
ought  to  be  demanded  by  their  legal  names. 

The    description,    then,    should  be  of  a 
given  number  of  messuages,  &c.   acres,  &c. 
and  not  by  the  name  of  a  /arm,  tenement^ 
^  &c.  as  in  deeds. 

But  as    to  the  quantities,  &c.  {d)   great 


(a)  1  Cruise,  1^1. 
{h)  Shep.  P.  Conns.  1, 

(c)  2  R.  Abr.  15.  ,  # 

(d)  Massey  v.  Riceetal.  C^wp,  d48| 
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latitude  is  now  given  by  the  courts,  since 
fines  are  considered  as  common  assurances. 
The  deed  leading  or  declaring  the  uses  of 
the  fine  is  considefed  as  part  of  the  assur- 
ance, and  the  intention  of  the  parties  re- 
specting the  parcels,  will  be  collected  fi'om 
the  deed,  (e) 

It  seems  almost  to  be  a  general  rule  that 

in  fines  and  common  recoveries,  the  lands, 

&c.     will   pass   by  any    denomination  the 

parties  shall  give  them,  so  as  the  intention 

.  to  comprise  them  is  clear. . 

And  the  certainty  of  the  lands  may  be 
made  out  by  averment,  and  of  course  proved 
by  parol  evidence,  or  from  the  deed  of  uses. 
As  where  a  person  who  has  two  manors  of 
the  same  name,  levies  a  fine  of  a  manor  of 
that  name,  without  any  circumstance  of 
distinction.  (/)  But  unless  there  are  cir- 
cumstances, as  evidence,  to  shew  in  cer- 
tainty  which  manor  was  to  pass,  tj^e  fin^ 
will  be  void  for  uncertainty. 

The  deed  (g)  by  which  the  uses  of  a  fine 
are  declared  is  the  measure  by  which  juries 
usually  go,  in  ascertaining  the  description 
of  the  estates  whereof  a  fine  is  levied ;   and 


m^^m 


(e)  Trayely  v.  Eadon,  Cro.  Car.  960. 
Eytaa  v.  Eyton,  1  Bro.  P.  C.  151. 
•         (/)  Gilb.ETid.  38.  2R.  A.  676.  e.  33. 
Qr)  1  Bro.  P.  C.  136. 
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Coulrts  0/ justice  constantly  allow  the  fine  to 
be  amended^  as  to  the  parcels,  by  the  deed 
of  uses;  and  in  partkular  they  wiU  not 
«ufFer  a  fine  to  pass  more  lands  than  were 
intended  to  be  included ;  although  the  par^ 
lies  may  have  a  greater  quantity  of  lands 
than  are  enumerated  in  the  parcels  of  the 
fine. 

It  is  said  also  that  a  fine  will  not  pasa 
a  greater  number  of  acres  than  are  con-^ 
tained  in  the  writ  and  concord^  although  the 
deed  of  uses  menticjns  more.  (A) 

There  are  cases^  however^  to  the  con* 
trary. 

In  Vin.  Abr.  Evidence,  (t)  there  is  this 
passage ; 

^  On  a  trial  in  the  north,  whether  lands 
were  comprised  in  a  recovery  or  not,  being, 
as  described,  but  28  acres :  yet  the  fact  was 
they  were  120  acres.  Yet  bene:  because 
the  intent  of  the  party  is  what  is  to  go*- 
vern  in  these  cases,  and  these  28  acres  shall 
not  go  according  to  the  statute,  but  the 
estimation  ofvthe  parties.  Per  King,  Ch. 
Tr.V^c.  1727/' 

And  in  Ej/ton  v.  Eyton^  {h)  it  was  argued 


MP 


(A)  Jenk.  Cent  254. 

(0  P-  «40. 

{k)  I  Bro.  P.  Ca.  161. 
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on  the  part  of  the  defendant,  and  the  argu- 
ment seems  to  have  prevailed,  that  the  deed 
of  uses,  and  not  the  fine  and  reeovery»  was 
the  measure  which  the  jury  went  by. 

At  all  events,  the  rule  is  to  amend  the  re- 
covery by  the  deed  of  usea,  when  the  lands 
are  described  by  name,  in  the  deed  of  uses;* 
or  it  was  evidently  the  intention  of  the  par- 
ties to  include  them.  An  affidavit  is  now 
required  of  the  intention  to  include  the  par- 
cels, which  are  omitted  out  of  the  fine,  &c.  (I) 
unless  there  is  a  manifest  intention  disclosed 
by  the  deed  to  include  the  parcels  in  ques- 
tion. Under  such  circumstances^  of  inten* 
tion,  it  should  seem  the  affidavit  will  be  disr 
pensed  with,when  by  teason  of  the  death  of  the 
parties  it  cannot  be  made.  Xm)  At  least  an 
affickvit  of  the  belief  of  an  intention  to  com« 
prise  the  parcels,  will  be  deemed  sufficient. 

In  all  cases  of  amendment,  it  is  an  essen- 
tial circumstance  that  the  lands  shall  be  in- 
cluded either  under  a  special  denomination, 
or  by  general  words  in  the  deed  of  uses. 

Seventhly.  The  parts  of  a  fine. 

The  parts  of  a  fine  are, 

(0  Wheder  v.  Heseltine,  2  Boi.  aod  Pull.  500. 

Dowie  9.  lU^e,  lli.  57P. 
(m)  MillMwke  v.  JoUlffe,  |<ple$  to.    8  Boi.  ,attd  Pnll.  580. 

Loggia  9.  Puller.    Banusy  SI . 

Peanoa  v,  Brouglmuui.    l  H.  Black.  75. 
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1st.  I'hc  original  writ 

2d.  Ltcentia  Concordandi. 

3d.  The  concord  j  to  which  ^rc  added 

ith*  The  ftote  of  the  fine. 

5th.  The  loot  6f  the  fine. 

The  three  fir^t  are  the  hiaterial  and  essea- 
fial  part&. 

First.  The  originaWrit  is  essential  to  tha 
validity  of  a  fine.  Unless  there  is  an  ori- 
ginal writ,  there  is  no  basis  or  ground  work, 
for  the  fine,  (w)  A  fine  without  an  or^nal 
writ  will  be  voidable  (o)  and  not  void  (p) 
for  error.  And,  no  parcels  can  be  intro- 
duced into  the  fine,  besides  those  in  the 
writ.  Unless  there  is  a  writ  there  cannot  be 
either  a  plaintiff  or  defendant,  in  other 
words,  a  conusor  oi'  conusee. 

The  circumstances  which  must  concur  iti 
the  writ  are — there  must  be 

1st.  A  plaintiff  or  denmndailt* 

2d.  A  tenant  or  deforceant. 

Sd.  The  parcels  with  the  proper  return^ 
&c.  Teste,  &c.  so  as  to  appoint  a  time  fois 
the  appearance  of  the  parties  in  court  and 
to  give  authenticity  to  the  writ.  The  writ 
must  have  remained  in  force  till  its  return  i 


(n)  West  Symb.  s.  23.     Co.  Read,  S. 

(o)  18  Ed.  I.  Stat.  4.     3  last.  513. 

Qf)  Coual  Lestrange'9  case^  2  R.  Abr.  14* 
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and  it  must  be  returnable  on  a  law  daj,  and 
not  on  a  dies  nonjuridicusy  as  Sunday <,  &c. 
.  A  retraxit  (q)  puts  an  end  to  the  legal 
virtue  of  the  writ ;  and  at  the  common  law^ 
the  fiwrce  of  the  writ  would  have  been  deter* 
mined  l^y  the  death  of  the  king  (r),  before 
the  return.  Now  by  the  statute  of  1  Aw^^^ 
c.  8»  s.  5,  no  original  writ,  &c.  shall  abatt 
by  the  death  of  the  king  or  queen. 
..  Still,  however,  the  death  of  either  of  the 
parties  before  the  returii  of  the  zmt  {s\  will 
determine  the  authority  conferred  by  the 
writ.  Of  course,  a  fine  levied  on  the  foun- 
dation of  *a  writ,  when  one  of  two  parties 
dies  before  the  return  of  the  writ^  will  rem 
der  the  proceedings  erroneous^  and  liable  to 
be  avoided  for  error.  But  if  there  are  seve- 
ral plaintiffs  or  several  defendants^  and  one 
of  the  plaintiffs  or  defendants  dies  before  the 
return  of  the  writ,  the  fine  will  be  erroneous 
.as  against  that  person  only  who  shall  die. 
Tlie  fine  is  generally  acknowledged  before 
tlie  writ  of  covenant  is  sued  out ;  and  this 
writ  may,  as  to  the  courts  of  Westminster 
Hall,  be  sued  out  in  vacation,  returnable  of 
a  preceding  term,  so  that  the  fine  though 


«.^ 


{q)  Bro.  judgm,  pi.  llh 
(r)  Bro.  Abr.  Fine,  85. 
(f)  Clemenff  »•  Langhaitf?,  2  LordRaTin.  872. 
.  Wri|lit  9.  Majror  of  Wickbam,  Cro.  tlla,  418. 
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acktxowledged  ^in  tlie  vacation^  may  be  good, 
notwithstanding  the  death  of  oiie  of  the  par-^ 
fie$  befoiethe  terniyprovidedtheviitof  cove^ 
lUUDt  is  joade  returnable,  as  of  the  preceding 

tenn. 

In  Waks  and  tiie  counties  palatine,  it  is  a 
gneat  inconvenience,  that  air  fines  acknoi^« 
kdgcd.  in  the  v^ation,  are  levied  as  4>f 
the  next  great  sessions,  &c.  when  the  writ 
of  coveamnt  is  made  returnable ;  so  that  qo 
purchase  ican  be  safely  completed  during  tbe 
vacation. 

JSficwdlfj.  Of  the  Licentia  Concordandi. 

The  licentia  concordandi  is  the  licence 
given  by  the  crown  for  the  accoauSikKlation 
qf  the  suit.  On,  this  wiit  a  fine  called  the 
premier  Jine^  and  oq  the  licence  to  accoiD^ 
inodate,  a  fine  called  the  past^ne^  or  in  mo*^ 
dern  times  the  king^9  silver^  is  due. 

Both  tliese  fines  are  now  assessed  at  tht^ 
ji9xae  time,  at  ihe  Alienation  office.  The 
time  of  payioent,  and  mode  of  entering,  is  te- 
gulated  by  the  statute  of  32  Geo.  11.  c«  14 ; 
«iid  by  this  statute,  s.  2,  it  is  enacted  that 
^^  no  fine,  until  the  same  be  marked  with  the 
^'  sum  to  mkaick  the  post  fine  amounts  in  the 
^'  King's  Silver  Ofiice  shall  be  effectual  in 
^  law.**  And  the  officer  of  the  King's  Silver 
Office  or  his  deputy  is  now  restrained  from 
receiving  any  writ  of  covenant,  unless  it 
sippears  by  the  mark  and  indorsemeat  of 
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sucb .  receiver^  that  the  j>osit  fiae  has  been 

The  licence  to  accord^  or  king's  silver^  h 
entered  to  this  effect 

Robert  Drnry,  £squire,  gives  to  ouf  lord 
the  king,  seven  pounds  for  Ucence  to  accord 
with  Thomas  Tey,  Esquire,  and  Elizabeth 
his  wife,  of  a  plea  of  covenant  of  the  oaaxiors 
of,  Sec.  Such  entrj  ought  to  contain  the 
following  particulars. 

1st.  The  sum  given  for  Ikcenee  to  com* 
pound. 

2d.  The  party  who  pays  it;  and  this 
should  be  the  person  in  whom*  the  fee  is  to 
be  vested* 

Sd.  The  plea,  and  betw^im  whomk 

4th»  The  lands  for  which  the  fine  is*  ]iaid.  (t) 
.  Any  error  in  the  entcy  of  the  kit]g»  mIv^ 
as  to  the  parcels,  is  amendable,  {u} 

Thirdly.  The  concord,  which  is  ^  formal 
partof the  ccmtract  between  the  parties,  «i4 
of  the  essence  of  the  fine. 

The  concord  id  the  substance  of  the  fine: 
it  contains  the  acknowledgment  (  it  is  to  ber 
made  in  person^  either  in  court,  or  before 
commissioners  under  the  authority  of  a  writ 
of  dcdimm  potestatcm^  or  before  the  chief  jus^ 


MB 


(0  Tey't  case,  5  Rep,  SO,  t. 
(u)  Bohiui'f  ease,,  S  Rep.  4S. 
1  Cnuse,  ISS. 
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ticc  of  the  court  of  Common  Pleas,  who,  by 
vutue  of  his  office,  and  without  any  -writ  oF 
dedimus^  may  take  the  acknowledgment  of  a 
fine ;  or  before  justices  of  assize ;  but  in  case 
of  an  acknowledgment  taken  by  justices  of 
assize,  it  is  the  practice  to  sue  out  a  writ  of 
dedimus  potestatem  to  them  after  the  acknow-r 
ledgment  is  taken  ;  but  this,  though  such  is 
the  practice,  is  not  absolutely  necessary. 

The  concord  in  a  fine  sur  conuzance  de  droit 
wmt  ceo^  is  to  this  effect. 

And  the  agreement  is  such,  to  wit,  that  th^ 
afdiresaid  A.  hath  acknowledged  the  afore- 
said messuage  with  the  appurtenances,  to  be 
the  right  of  the  said  C-  as  that  which  the 
said  C.  hath  of  the  gi^  of  the  aforesaid  A. 
And  the  same  messuage  with  the  appurte- 
srances,  the  said  A.  hath  remised  and  quit* 
daimed  firom  him  the  said  A.  and  his  heirs 
to  the  aforesaid  C.  and  his  heirs  for  ever. 
And  moreover  the  said  A.  hath  granted  for 
himself  and  his  heirs  that  he  will  wairant  to 
the  aforesaid  C.  and  his  heirs,  ^the  aforesaid^ 
messuage  with  the  appurtenances,  against 
him  the  said  A.  and  his  heirs  for  ever.  And 
for  this,  &c. 

Taken  and  acknowledged  the 
day  of 

in  the  year  of  the 

reign  of  King  George  th^ 

Thirds  before 


.«■•» 
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ANOTHER  FORM. 

« 

And  the  agreement  is  such,  that  i|S  to  say, 
that  the  said  A.  and  C.  have  acknowledged 
the  tenem^its  aforesaid,  with  the  appurte- 
nances, to  be  the  right  of  him  the  said  D.  as 
those  which  the  said  D '  hath  of  the  gift  of  the 
said  A.  and  C.  and  those  they  have  remised 
and  quit-claimed  from  them  the  said  A.  and 
C.  and  their  heirs  to  the  aforesaid  D.  and  his 
heirs  for  ever.  And  moreover  the  said  A. 
jind  C.  have-granted  for  themselves  and  the 
heirs  of  the  said  A.  that  they  will  warrant 
to  the  aforesaid  D.  and  his  heirs,  the  afore- 
said tenements  with  the  appurtenances 
against  them  the  said  A.  and  C.  and  the 
heira  of  the  said  A.  for  ever.  And  further ^ 
the  said  A.  and  C.  have  granted  for  them- 
selves and  the  heirs  of  the  said  C.  that  they 
will  warrant  to  the  aforesaid  D.  and  his 
heirs,  the  aforesaid  tenements  with  the  ap- 
purtenances against  them  the  said  A.  and 
C.  and  the  heirs  of  the  said  C.  for  ever-  And 
for  this,  &0a 

Taken,  &c. 

ANOTHER  FORM. 

And  the  agreement  is  such,  (that  is  to  say) 
that  the  said  A,  and  C.  D.  and  F,  and  G.  have 
acknowledged  the  aforesaid  tenenients,  and 
common  of  pasture,  with  the  appurtouanccs^ 


I 
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to  be  the  right  of  the  said  J.  as  those  which 
the  said  J.  and  L.  have  of  the  gift  of  the 
said  A.  and  C.  D^,  and  F.  aad  G»,  And  those 
tbej  have  remised  and  qui^latmed  fre<a 
the  said  A.  and  C.  D.>  attd  F.  and  G.  and 
thehr  heirs  to  the  said  J.  and  L.  attd  the  lieifs 
of  the  said  J.  for  tver.  And  tnoreaoir,  tiM 
said  A.  and  C.  have  granted  fbt  themselves 
and  the  heirs  of  the  said  C.  that  they  will 
warrant  to  the  said  J.  and  L«  and  the  lieirs 
of  the  said  J.  the  aforesaid  tetfements  and 
common  of  pasture,  with  the  apfturtBenanceSy 
Against  them  the  said  A.  and  C.  and  tiie 
heirs  of  the  said  C  for  even  And  furiket 
the  said  D.  and  F.  have  granted  for  them* 
selves  and  the  heirs  of  the  said  F.  that  they 
will  warrant  to  the  said  J.  and  L.  and  the 
heirs  of  the  said  J.  the  aforesaid  tehemeiits 
and  common  of  pasture  with  the  appurte* 
nances  against  them  the  said  D.  and  F.  and 
theirs  of  the  said  F.  for  ever.  Andahd  th^ 
said  O.  bath  ,  granted  for  himself  and  his 
heirs  that  he  will  warrant  to  the  aforesaid  J« 
and  L.  and  the  heirs  of  the  said  J.  the  afore* 
said  tenements  and  common  of  pasture,  with 
the  appurtenances,  against  him  the  saidG» 
and  his  heirs  fcnr  ever.  And  for  this,  &c. 
Taken,  &c. 

The  following  is  the  fc»m  of  concord  in 
z  fine  mr  canuzancc  dt  droit  tantum. 
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And  the  ugrtemeni  is  sutib^  t<»  wit^  thaitiie 
afbi«8ttd  Q.  hath  ackDovfiedgeci  the  «lw(i< 
said  teneneote  irith.  the  appiartenaiifces  td  be 
the  r%ht  oi  the  sud.  C.  And  ke  baftb  grtmfe* 
ed  fer  himself  and  hi»  belts'  that  the  afotesatd 
tenements  with  the  appurtenances  which  W. 
R.  Bod  A.  his  wi£^  hold  for  fl^  flenn  of  iImi 
life  ef  the  ^aid  A.  of  the  inheritance  cf  ikA 
said  £•  on  the  day  on  which  this  agreement ' 
is  made,  and  which,  after  the  decease  of  the 
said  A,  oaght  to  levert  to  the  said  £^  and 
his  heirs ;  shall  after  the  decease  of  tba 
said  A.  entirely  remdn  to  the  said  C.  and* 
his  heirs  for  even  And  the  aforeiRiid  R  hath 
granted  for  himself  afnd  his  heirs  that  he  wiU 
waimnt  to  the  said  C«  and  his  beiib,  the 
afi»esaid  tenements  with  the  appfitfteBaiKca 
iQ  such  manner  as  is  aforesaid^  ^puast  hini 
the  said  K  and  hk  heita  £ar  even  And  for 
this,  &c. 

A  fine  sur  €9nee$rit  may  be  in  tfaiftfona. 

And  the  ttgreemeni  n  sticfa,  td  mrit,  that  (IM 
aforesaid  C.  H.  and  R  bare  gnutfcDdto  1S^ 
^resaid  A.  the  afbtesani  teuenrats  tnft. At 
af>purtenances,  to  have  aad  to  holdthe  aftm^ 
said  tenements  with  the  8ppBitenan«»  to  <fta 
•aid  it.  firom  the  feast  of  the  AaMRieiMitttai 
of  the  blessed  Wgiu  Maiy  last  pan,  tiatft 
the  iiill  end  and  term  of  tireoty-oae  ytmA 
fiom  thence  neit  casuiag*  and  Arily  CD  b$ 
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complete  and  ended.  Yielding  and  paying 
therefore  yearly  to  the  aforesaid  C.  and  £,• 
and  the  heirs  of  the  said  C.  one  pepper-com 
at  the  feaat  aforesaid  during  the  term  ^fore- 
said, if  it  be  demanded,  and  two  fat  capons  at 
the  feastof  Easter yearly,during  the  term  afore- 
said. Andihe  aforesaid  C.  and  £.  have  granted 
for  themselves  and  the  heirs  of  the  said  C, 
that  they  will  warrant  to  the  aforesaid  A.  the 
tenements  aforesaid,  with  the  appurtenances, 
against  them  the  said  C.  and  E.  and  the  heirs 
of  the  said  C.  during  the  term  aforesaid^ 
-  And  for  this,  &c. 

Taken,  &c. 

A  fine  sur  grant  et  render  is  generally  itk 

this  or  ih^  like  form ;  varying  according  to 
prcumstances. 

And.  the  agreement  is  such,  to  wit,  that 
the  aforesaid  M.  hath  acknowledged  the 
aforesaid  tenements  with  the  appurtenances, 
to  b^  the  right  of  the  said  J.  as  those  which 
the  9aid  J,  hath  of  the  gift  of  the  aforesaid 
M.  And  those  he  hath  remised  and  quit>- 
claimed  from  himself  the  said  M.  and  his 
heirs  to  the  aforesaid  J.  and  his  heirs  for  ever; 
And  moreover  the  said  M.  hath  granted  for 
Itimself  and  his  heirs  that  he  will  warrant  the 
aforesaid  tenements  with  the  appurtenances 
.to  the  said  J.  and  his  heirs  against  himself 
stfeej^d  M,  and  h>  heirs  for  ever*    Ajid  for 
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ibis  acknowledgment,  remise,  quit^claim,  and 
warranty  fine  and  agreettent  the  said  J.  hatbi 
granted  mid  rendered  (a)  to  the  said  M.  the 
aforesaid  tenements  with'  the  appurtenances 
in  the  same  court  to  have  and  to  hold  the  isaid 
tenements  with  the  appurtenances  to  the 
laid  M.  and  the  heii-s  which  the  said  M. 
shall  beget  on  the  body  of  L,  his  now  wifet 
And  if  it  shall  happen  that  the  said  M.  shall 
die  without  heiis  begotten  by  him  on  the 
body  of  the  s^id  L.  then  the  aforesaid  to* 
nements  with  the  appurtenances  entirely  to 
remain  to  the  said  L.  during  her  life,  Afui 
after  the  decease  of  the  said  lu  the  aforesaid 
tenements  with  the  appurtenances  entirely  to 
remain  to  the  said  J.  and  his  heirs  tor  ever«  > 

The  parties  to  every  concord  are 

The  conusor, 

The  conusee, 
and  the  concord  must  nam^  or  refer  to  the 
parties  and  the  parcels,  and  contain  words  of 
grant,  limitation,  &c.  and  the  warranty ^o  bQ 
entered  into  between  the  parties. 

1st  Of  the  parties. 

The  fine  must  be  between  thq  same  per- 
sons  as  are  named  parties  in  the  original 


(«)  This  form  differs  from  the  proccdeuts  ;  but  it  is  unden 
f  Uiu4  to  be  cprif  ct 
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WTit(y)  A  9tras^  to  the  mdt  eaftnot  be 
lUm  gcftfitee  of  aa  MBBM^i*te  estnte.  (z)  To 
tbiBgciienl  rafetkereMe  tbeae  excefntiom^ 

Th^  a  roversidner  tecnved  oft  delMilt  (a) 
l^y  a  tennt  Sx  life ;  or  a  poaon  who  comes 
ia  as  vouchee  {b)  in  a  leid  actioD,  maj  be  the 
jdteforeeaot*  siilcb  the  reverskmr  or  vouchee 
^ttno&mm  pttitj  to  the  suit,  stad  standa  ia  the 
^lace  of  the  pcsrsoa  hffimt  whom  the  writ 
was  medw  But  a  iMmdiet  cauiot,  with  effect^ 
levy  a  foe  to  a  etrmtger^ 

Sach  fiaes^  however^  are  mdaUn  oafyf  and 
aal  void,  (c) 

AoA  ia  A  fine  mr  grunt  et  rmulkr  tiie*  te» 

dto  taiajr  be  to  a  strainer,  by  way  of  reinata*-* 

der  after  a  particalar  ^tate ;  (d)  bat   the 

grant  of  the  first  or  immediate  estate  must 

be  to  a  person  who  is  a  party  to  the  wri^.  (e) 

If  it  is  to  two,  of  whom  only  one  is  named 

ia  the  writ^  the  fine  is  voidable,,  as  to  him^for 

«aror.  (/) 

Of  the  Parcels. 

Sdlju  Ko  parcels  besides  those  comprised 
in  the  writ,  can  be  included  with  effect  in 

(g)  Co.  Read.  0. 
1^  I  Bep^  J. 
(u)  Co.  Bead.  11* 
(b)  3  Rep.  f  9,  b. 

<iO  Co.  Bead.  S. 

(O  3  Co.  5i  ' 

(/)  Owta  9.  Moipai  t<yi;is 
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the  oonconl  of  the  fiiie.  These  alone  are 
the  lands  of  whidb  die  oowts  have*  jurisdic* 
tiou  by  virtue  of  the  writ  A  6ne  levied  of 
angr  otiber  limdslg)  k  levied  without  a  proper 
anthoritj  to  warrant  it»  and  to  this  extoA^ 
the  fine  will  be  erponeoas.  But  ie  a  fine  sut 
grant  of  /mhZs  there  may  be  a  render  of 
rent  issuing  out  of  the  same  lands.  (A)  For 
as  a  suit  is  depending  of  these  lands ;  a  rent 
issuing  out  of  these  lands,  may  be  rendered 
by  the  conusor  to  the  conusee. 

So  when  tke  grant  is  of  the  intirety^  the 
fender  may  be  of  a  thk'd  part ;  but  if  the 
g^cant  is  of  a  third  part,  the  render  cannot 
be  o(  any  larger  or  other  share,  (t) 

So  in  all  fines  tlie  concord  may  distribute 
the  parcels,  by  granting  a  divided  part  to  one 
and  the  residue  to  another ;  or  an  undivided 
share  to  one,  and  an  undivided  share  to 
another. 

So  when  the  grant  is  in  fee,  the  render 
may  be  for  a  particular  estate.  (A:).  But  th^ 
vender  cannot  be  in  fee,  when  the  grant  is 
expressly,  or,  by  construction  of  law,  for  a 
particular  estate. 

Lord  Coke,  (I)  gives  the  rule  in  these  terms ; 

M      I  nil.    ■  I    I  ■       II I  ■■  I  ■!■   ■■■■■■■  I  ■■■  -.    —I.  I         m  I— — — p^Bi— 

(I)  Co.  Read.  6.    2  R.  Abr.  14. 
-  ik)  Q9.  Re^.  11.    3  R.  Abr.  14.     9  Inst  514^ 
(t)  t  R.  Abr.  15.     1  Cr.  S0|  f57. 
fk)  %  R.  Abr.  15. 
(/)  2  Init.  514. 
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a  man  may  grant  and  render  to  B.  a  rent 
of  the  same  manor  contained  in  the  fine^ 
but  not  out  of  any  other  land  ;  neither  can 
the  grant  and  render  be  of  any  thing  cMaterei 
ta  the  land»  &c.  contained  in  the  *writ»  or  of 
another  nature ;  and  neither  issuing  out  of 
nor  incident  to  the  land  co;itained  in  the 
original  • 

When  the  parcels  lie  in  different  counties^ 
the  practice  used  to  be,  to  have  several  write 
of  covenant;  one  for  the  parcels  iii  each 
jcounty;  and  only  one  concord  and  one 
Jfine.  (»i)  The  practice  now,  in  pursuance 
df  a  regulation  which  has  lately  taken  place^ 
is  to  have  several  concords  and  distinct  fine& 
In  consequence  of  an  order  of  Lord  Chan- 
cellor Hatton ;  (n)  several  owners  of  distinct 
tenements  will  not  be  allowed  to  join  in  the 
same  fine;  unless  the  lands  are  under  tlie 
value  of  200/.  and  there  is  an  affidavit  ta 
that  effect. 

This  rule  has  an  exception  of  coparceners^ 
jomt  tenants,  and  tenants  in  common; ;  and 
the  rule  is  merely  for  the  regulation  of  the 
conduct  of  tlie  officers,  and  if  not  enforced^ 
the  fine  will  be  effectual. 


(m)  3  Inst  h\%    Dyw^  927.     i  Cru&e^  St. 
(fi)  Will.  47.    I  Crutfc,  3«. 
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Of  Words  of  Limitation. 

"  In  a  iine  sur  conusance  de  droit  come  ceo^ 
Sec.  the  fee  will  pass  without  any  words  of 
inheritance,  (o)  Words  of  limitation,  how- 
ever, if  added,  will  confine  the  effect  of  th6 
fine,  to  the  particular  estate  which  is  express* 
ed,  as  for  life,  in  tail,  &c.  (p) 

So  no  words  of  limitation  are  necesMiry  in 
a  fine  sur  conuzance  de  droit  tantnm  ;  (9)  but 
being  added,  they  will  have  the  effect  of  the 
intention  they  express; 

In  fines  stir  grant  et  render  and  fines  sur 
cmcesserunt,  words  of  limitation  are  gene- 
rally  added,  and  they  are  necessaiy ;  for  a 
grant  by  fine  of  the  tenements^  will  not,  with- 
out express  words,  pass  more  than  an  estate 
for  life. 

Except  as  to  lands  of  the  tenure  oi  gaveU 
kindy  (r)  the  judges  will  not  allow  lands  to  be 
limited  to  two  and  their  heirs.  They  require 
the  fine  to  be  to  two  and  the  heirs  of  one  of 

them,  (s) 

Certainty  is  tlie  alled'ged  ground  of  insist- 
ing on  this  practice,  since  it  is  the  object  of 


-  \ 


(q)  Co.  Litt  Q,  b. 

(f)  Hunt  V.  Bourne,  1  Salk  340.    Dyer,  60.  Sbep. 

Prac.  Couns.  155.    Co.  Read.  4. 
(q)  Co.  Litt.  9. 
(r)  Rob.  Gafelk.  13%. 
(0  5Rep.  5S.    2  Med.  49. 
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£oes  to  setd^  the  pQ8|tOMion»  not  only  for  the 
present^  but  for  the  futui«»  in  the  aott  cer« 
tain  and  secure  nwauer;  but  what  reason  is 
tbfirfd  for  »IIowii^  afne  of  lands  of  |;av€Uaa4 
tsmue  to  be  leviefl  to  two  and  their  heii^ 
which  dpe»  not  equaUj  ajp^/  toother  laodi^? 
May  not  two  persons  be  ^ually  ioteresttd 
a«  the  grant^»  of  other  i«nd8»  a*  iseU  as 
tho9e  of  gav^lkii\d  tenure  ?  Though  other 
iBMd*  Apietmd  io  one  son^  while  gf^T.eU(jad 
lands  descend  to  all  the  «ous  as  one  hffir^  yet 
other  Iwds  inay>  in  ^ome  caseSf  descend  to 
s eTxxal  fenv^J^^^  and  even  to  severf^  V99kfk 
heijcig  thp  descendants  of  females^  as  cph^rs. 

B^ide9>  the  grant  to  two  is  totaNy  uncon^ 
jiect^d  with  any  r^asou  which  concerps  a 
grant  by  two ;  and  there  is  an  apparent  ab^ 
surdity  in  supposing  that  the  right  cannot  be 
iK^knowlediged  as  in  two>  when  thp  law  n> 
ctifpm^  u^  sanctions  a  grant  to  two»  af 
joint  teikaots  in  fee*  This  practice  then  is 
one  of  those  anomalies  which  destroys  the 
beaut;y  of  the  juridical  system^  by  intro* 
duciog  A  case  totally  vpid  of  any  support  in 
principle. 

Accordingly,  a  fine  though  levied  to  turn 
€nd  their  hein  will  be  allowed  to  beof  foDce.  (t) 


'^^'■•••■r^^^ 
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• 

The  rule  is  ^fieri  non  dehuil  sed  factum  vch 
.  kt  {u). 

So  it  is  said  a  fine  ought  not  to  be  levied 
on  condition  J  and  yet  if  the  fine  passes,  it  will 
be  effectual ;  and  in  a  render  it  is  allowed, 
that  a  condition  shall  be  inserted.  And  it 
is  also  said^  that  a  fine  ought  not  to  be  with 
an  exceptimj  a  clause  of  saving,  ot  re-entry, 
&c.  But  in  practice  an  exception  is  allow- 
ed, arid  it  would  be  absurd  if  it  were  not: 
and  ifH  fines  «2/r  grant  ct  render^  a  dause  of 
re-entry  may  be  introduced  in  the  rendering 
part  of  the  fine. 

A  fine  may  be  good  with  or  without  a 
warranty. 

In  general  a  warranty  is  added;  and  it 
should  be  adapted  to  the  circumstances  of 
the  case,  and  the  intention  of  the  parties. 

As  between  a  purchaser  and  seller,  or 
even  a  settler  for  the  benefit  of  other  per- 
sons, the  warranty  ought  not  to  extend  be- 
yond the  agreement  of  the  parties, 

A  warranty  in  a  fine  by  husband   and. 
wife,  will  enable  the  conusee  to  maintain  an 
liction  of  covenant  against  the  wife  (v). 

When  the  fine  is  to  two  and  the  heirs  of 


(ti)  2  Co.  74.    5  Co.  $Sj  b. 
(f )  Wotton  V.  Hale^  3  Siuad.  77 
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one  J  the  warranty  ought  to  be  confbrmablcf 
to  the  grant. 

It  is  said  that  ja  warranty  from  two  and 
their  heirs  ought  not  to  be  allowed.  To 
this  there  is  an  exception,  when  the  4and9 
are  of  gavelkind  tenure. 

In  practice,  the  general  rule,  that  there 
cannot  be  a  warranty  from  two  and  their 
heirs,  is  avoided  by  taking  distinct  warran- 
ties from  each  and  his  heirs,  or  one  waiTan- 
ty  from  both,  for  themselves  and  the  heirs 
of  one  of  them,  and  another  from  both,  for 
themselves  and  the  heirs  of  the  other  of 
them.  Thus  that  is  accomplished  by  indi- 
rect means  which  is  not  allowed  of  in  direct 
terms. 

Fourthly/.  The  note  of  the  fine  is  only  an 
abstract  of  the  writ  of  covenant,  and  of  the 
concord.  It  names  the  parties,  the  parcels, 
and  the  agreement. 

Fifthly.  The  foot  of  the  fine  includes  the 
whole  matter.  This  is  in  truth  the  chiro- 
graph, and  the  document  of  which  the  in- 
dentures are  a  transcript,  or  at  lea^st  from 
which  they  are  made. 

'^It  begins  with  these  v/ords.  This  is  thejinal 
agreement,  and  it  rehearses  the  names  of  the 
parties,  the  parcels,  and  the  day,  year,  and 
court  in  which,  and*before  whom,  the  fine  is 
levied.    ' 
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When  the  chiiographer  makes  out  the  in^ 
Ventures,  the  fine  is  said  to  be  engrossed,  and 
the  chirograph  is  conclusive  evidence  of  th« 
fine,  {w) 

But  the  fine  is  perfect  before  it  is  engross- 
edy  and  evidence  may  be  given  of  it  without 
producing  the  indentures. 

Of  the  proclamations^  when  there  are  an  j^ 
evidence  must  be  given  by  producing  and 
proving  an  examined  copy  of  them.  The 
usual  indorsement  on  the  indentures  will  not 
be  received  as  evidence^  in  a  court  of  justicci 
of  the  proclamations. 

As  to  the  indentures,  the  chirogra]^er  is 
the  <^Bk;er  intrusted  by  law  to  transcribe  them 
froln  the  records,  and  full  credit  is,  for  that 
reason,  to  be  given  to  their  authenticity. 

But  no  such  authority  resides  with  him  in 
regard  to  the  proclamations. 

When  a  fine  is  complete  as  a  conveyance. 

Till  the  writ  is  returnable  the  court  has  no 
jurisdiction ;  for  this  reason,  till  the  writ  is 
returnable,  a  fine  is  not  complete ;  so  that 
the  death  of  the  parties,  before  the  writ  of 
entry  is  returnable,  will  avoid  the  fine(j*)i 


■■  *  I  ^— — — *»^.— ^^ 


(o)  Gilb.  ETid.  944.    B.  N.  P.  299. 
(«)  Wr^ht  V.  UMjfi  of  Wickham,  Cro.  EUs.  4S8< 
Ckments  v.  Laogbome^  S  Lord  Rajm.  fTS. 
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It  is  sometimes   said,   that  the  fine  is  fiot 
complete  till  the  king's  silver  is  paid.«  On 
this  point  it  is  to  be  observed,  that  the  king's 
silver  is  not  payable  till  the  writ  of  covenant 
is  returnable :  and  it  cannot  be  paid  at  an 
earlier  period  ;  so  that  if  the  party  dies,  afteF 
the  writ  of  covenant  is  returnable,  but  before 
the  king's  silver  is  paid,  a  caveat  against  the 
fine  may  be  entered,  and   tlie  fine  will  be 
stopped  :  but  if  the  king's  silver  is  paid,  even 
after  the  death  of  the  party,  on  a  writ  of  co- 
venant made  returnable  in  his  life-time,  the 
fine  will  be  complete,  and  there  are  no  means 
of  impeaching  it(//). 

The  acknowledgment  of  the  concord  is 
the  princ  ipal  act  of  the  parties  (2).  This  and 
the  payment  of  the  king's  silver  are  the 
only  substantial  parts  proceeding  from  the 
parties. 

But  there  must  be  an  orioinal  writ.  That 
writ  must  be  sued  out,  and  be  returnablet 
before  the  entry  of  the  king's  silver  can  be 
made  on  the  same. 

But  this-  writ  uia  v,  as  to  fines  levied  in  the 
court  of  Common  Pleas,  be  made  returnable 
as  of  a  preceding,  or  a  subsequent  term. 


(y)  Famier's  casc^    3  Inst.    511.     Hob.  330, 

})arrn('ft  v.  MicklethwaitCi  BarQeS|  214. 
(z)  ilnsL  5ii. 
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If  it  is  returnable  of  a  preceding  term^  the 
fine  will  be  good,  and  may  be  l-ecorded,  not- 
withstanding the  death  of  one  of  the  parties 
during  the  vacation^  and  even  before  actual 
payment  of  the  king  s  silver,  so  as  the  king's 
silver  is  aftervvards  paid :  and,  as  already 
noticed,  the  king's  silver  may  be  paid  after 
the  death  of  the  party,  unless  prevented  by 
a  caveat  entered  for  that  purpose  at  the  king's 
silver  office  (a). 

But  if  the  writ  of  covenant  is  made  return- 
able as  of  the  next  term,  or  of  any  particular 
return  in  a  term,  the  deatli  of  one  of  the 
parties  in  the  mean  time,  will,  as  to  him,  viti- 
ate the  fine ;  since,  as  far  as  he  is  concerned, 
there  is  no  longer  a  conusor  or  con  usee  (6). 
.  The  practice  is  to  take  the  acknowledgr 
ment  in  the  vacation,  and  to  have  the  yjut 
of  covenant  returnable,  sometimes  as  of  the 
preceding,  and  sometimes  as  of  the  sue-' 
ceeding  term.  In  this  practice  there  is  uq 
error;  for  the  time  when  the  fine  iss  acknow- 
ledged is  immateriah 

The  writ  of  covenant,  as,  of  a  succeeding 
term,  may  be  returnable  as  of  the  first  day 
of  the  term,  or  any  other  return  day;  and  the 


(d)  Barber  V. 'Nun.  Barnes,  218. 

Booth's  Op.  in  printed  Casef  &  Op,  I  Toj.  437. 
{h)  I  Cruise,  37. 


i94  ON  nNES. 


fine^  wheb  levied,  will  have  relation,  in  point 
of  legal  operation,  to  that  day,  without  any 
regard  to  the  time  at  which  the  fine  i$  ac* 
knowIedg6d,  or  the  king  s  silver  paid. 

In  Lloyd  v.  Say  ^  Sele  (c),  a  line  acknow- 
ledged in  March,  and  recorded  as  a  fine  of 
Michaelmas  term,  was  allowed  to  be  fii^ee 
from  the  objection  that  it  did  not  make  a 
good  tenant  to  a  writ  of  entry  in  a  recovery 
suffered  of  Michaelmas  term. 

This  doctrine  of  relation  has  been  carried 
80  far,  that  a  conosee  of  a  fine  levied  of  a 
preceding  term,  will  avoid  a  statute  entered 
into  in  the  vacation,  and  before  the  fine  was 
acknowledged  (d). 

And  in  P.  W.  3  voU  170,  in  a  note,  a 
fine  levied  on  a  writ  of  covenant  returnable 
as  of  a  subsequent  term,  is  considered  as  a 
tevocation  of  a  will  published  after  the  fine 
had  been  acknowledged,  and  the  deed  of 
uses  executed. 

But  adoubt  has  been  entertained  of  the  law 
of  this  point,  and  the  case  of  Selwyn  v.  Sdwyn 
fe)  appears  to  afford  a  principle,  <m  which  that 
doubt  may  be  suppc^ted :  Why  should  not 
tiie  fine  and  deed  of  uses  operate  as  part  of 
the  same  assurance,  and  have  relation  to  tlie 


(0  Lloyd  9.  Say  and  Sele^  1  Br.  P.  Ca.  379* 
(flO  Jenk,  Cent.  250.  ' 
(OSBurr.liSU 
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ji^ed  of  use?,  as  the  principal  part  of  that 
lusurance  ? 

On  account  of  these  cases,  concerning  the 
relation  of  fines,  to  the  return  day  of  the  wrijt 
pf  covenant,  it.  will  be  prudent,  wlien  a  fine 
is  levied  to  gain  a  title  by  non-claim,  and  a 
feofilnent  is  to  be  made  to  ac<|uire  the  free- 
jbiold,  as  a  foundation  for  the  fine,  that  the  fine 
shall  be  so  levied,  that  the  relation  may  be 
;subsequeQt  to  the  date  of  the  livery  on  the 
feoffment. 

A  purchaser,  relying  on  a  fine,  as  the  efli^ 
pient  part  of  a  conveyance,  by  a  married 
woman,  or  by  a  tenant  in  tail,  should,  befi>i;e 
he  pays  hij  purchase-money,  tiike  care  that 
,the  fine  is  acknowledged,  that  the  writ  of  co- 
venant on  which  it  is  levied  is  returnable,  tmd 
that  the  king'?  silver  has  been  paid. 

Secondltf^  If  hen  afijie  is  compktcj  as  operate 
ing  yfli^er  the  statute  of  proclamations. 

By  the  several  statutes  of  proclamations, 
two  objects  are  to  be  obtained. 

First.  To  bar  the  issue  in  tail  (/). 

^econdhf.  To  gain  a  title  by  nonclaim  (g). 

Tirst.  To  bar  the  issue  in  tail,  there  must 
lt)e  proclamations.  And  henqe  fiuc^  levied 
in  courts  of  ancient  demesne,  or  in  other 


(/)  Stat  of  4  H.  Vn.    32  H.  VUl. 
is)  4  H.  VII. 
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courts,  not  having  the  power  bj  statute  law 
of  proclaiming  their  fines,  will  not  bar  the 
issue  claiming  under  an  estate  tail(A).  These 
proclamations  may  be  made  in  the  life  time, 
or  after  the  death,  of  the  conusor  or  conusee : 
and  even  afl:er  a  claim  has  been  made  by  the 
issue  in  tail:  and  when  the  proclamations 
are  made  the  operation  of  the  fine  as  a  con- 
vef/ancCj  giving  a  good  title  against  the  is- 
sue, has  relation  to  the  return  bf  the  writ  of 
covenant. 

By  whom  a  fine  may  he  levied,  so  as  to 
bar  the  issue  in  tail,  has  been  considered  in 
a  former  part  of  this  chapter,  and  will  be 
more  fully  treated  on  in  a  subsequent  part. 

It  is  not  sufficient,  that  the  person  by 
whom  the  fine  is  levied  is  merely  a  parent^ 
Sccli). 

Secondly.  To  bar  strangers  by  nonclaim, 
the  proclamations  are  an  essential  part  oi 
the  assurance.  The  period  of  nonclaim  be* 
gins  to  run  from  the  time  when  the  last  pro- 
clamation is  made.  Of  course  it  is  from 
that  time  that  the  period  of  limitation  pre- 
scribed by  the  statute  of  nonclaim  must  be 
computed ;  unless  perhaps  when  the  fine  is 
executory,   and   in  that  case   it  has   been 


^M 


(Jk)  Hant  V.  Bourne,    Salk.  330. 
Fanlow'a  case,   3  Co.  90,  b. 
(0  Shep.  T.  20.    Hob.' 323.  j 
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doubted,  whether  the  period  of  nonclaim  will 
begin  to  run  till  the  fine  is  executed  (A), 
According  to  Lord  Coke,  the  period  of  non- 
claim  on  a  fine  at  the  common  law,  run  on 
an  executory  fine,  from  the  time  at  which 
the  fine  was  levied  (/). 

The  proclamations  may  be  void  for  error  in 
them,  as  not  made  at  the  period  prescribed 
by  the  statute,  by  which  they  are  regulated, 
or  as  entered,  as  ha^ving  been  made  on  a  dUs 
non  juridicus^  as  on  a  Sunday,  or  out  of 
the  term.  Notwithstanding  an  error  in  the 
proclamation,  the  fine  may  be  good  by  the 
rules  of  the  common  law,  as  a  common 
law  conveyance,  or  an  estoppel  («»).  The 
issue  in  tail,  however,  are  not  bound  by 
estoppels.  When  the  fine  itself  is  avoided 
for  error,  the  fine  will  l6se  its  effect,  under 
the  statute  of  non-claim,  and  also  the  sta- 
tute  for  barring  entails,  as  well  as  at  the 
common  law. 

But  as  to  the  issue  in  tail,  these  ob8er\'a- 
iions  must  be  understood  to  be  confined  to 
error  in  form  in  the  fine ;  in  short,  the  want 
of  an  efficient'  fine :  for  though  a  fine  may 
be  avoided  as  to  strangers,  and  as  far  as  re- 
lates to  its  common  law  operation,  by  tl^e 
plea  of  partes  fineSy  &c.  or  defeated  by  the 


<«^ 


{k)  Per  Lord  Redeidale,  1  Irish  Hep.  in  Chs^n. 

(f)  do.  Read. 

(m)  Dyer,  310^  a.    1  Bttlft*  206., 
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entry  of  a  person  who  has  some  right  indor 
pendent  of  the  intaiU  as  by  a  tenant  for  life 
who  ma$  disseised ;  or  tlje  issue  in  tail  m»kes 
his  claim  after  the  fine  is  levied,  ^nd  befone 
the  proclamations  are  made,  the  procla* 
inations,  wheo  made,  wi^  b^  a  baf  to  the 
issue  (n). 

In  regard  to  persons  to  be  baned  by  non* 
daim,  it  will  be  competent  to  tb^m  to  plead, 
in  answer  to  a  fine,  that  partes  Jines  nihil  hor- 
huerunt.  and,  by  that  means,  avoid  the  fine, 
and,  as  a  consequence,  the  effect  of  the  pro- 
clamations. 

The  difference  between  a  fine^  as  a  convey^ 
once,  an  estoppely  a  bar  to  isme  in  taU^  and  a 
bar  under  the  statute  of  non^laim^  is  now  to 
be  considered. 

Firstj  as  a  conveyance. 

A  fine,  as  a  convey ance^  inust  proceed  firom 
the  sdsin  of  the  party.  It  is,  in  general  use,  as 
a  conveyance  by  a  married  woman,  since,  oq 
-account  of  her  coverture,  she  is  not  compe* 
tent  to  convey  without  some  act  of  record, 
on  which  she  may  be  privately  examinedt 

When  a  fine  is  levied  by  a  tenant  in  fiee,  it, 
like  any  other  ordinary  conveyance,  merely 
passes  the  estate  which  is  vested  in  the  party. 
When  levied  by  a  tenant  in  tail,  it  passes  a 


(n)  Hunt  V.  King,  Cro.  Eliz.   589,  0U)« 
Parslow's  case,  3  Co.  90,  b. 
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ba$e  OF  detenninabk  fee»  unless  be  bas  an 
estate^tail  in  possesion  (o),  and  then,  instead 
of  operating  as  a  con veyance,  it  ^iBConfiQUieii 
the  estate-tail,  an^  passes  the  fee-^simple  nt^ 
dex  a  new  title. 

If  the  tenant  in  tail  has  previcAislj  convi^r 
ed  a  basfe  fee,  his  fine,  as  a  distinct  assunnct^ 
operates  gather  as  a  confirmation  or  idesM^ 
in  extinguislinient  of  the  intaii,  than  aa  a- 
conveyance,  and  no  disccmtinuance  will  be 
effected.  The  ground  of  this  distmotion  ifl^ 
that  die  tenant  in  tail  is  no  longer  aeif  ed»  kf 
force  of  the  intail,  and  no  other  tenant  in  tail, 
except  a  tenant  of  an  estate-tail  in  possession, 
can  create  a  discontinoaiice  (p),  Fm  tkm 
reason,  a  tenant  of  an  estate-tail,  after  wi 
estate  for  life,  cannot  discontinue  (9},  e?e|i 
although  the  tenant  for  life  joins  in  jtba 
fine  {r). 

But  when  a  lease  and  release  are  made  by 
a  tenant  in  tail^  »id  a  fine  is  afterwards  levied^ 
in  pursuance  of  a  covenant  contuned  in  ithe 
indenture  of  release,  and  as  :part  of  ftfae 
flame  assuvance,  the  fine  will  be  a  disGon- 
tinfuance  {s). 

(o)  Seymour's  case,  10  Co.  05. 

Doe  v^W^itelMttd,  2  Btm.  704. 

DriYer  v.  Hassejr,  1  H.  Blackst.  Mp. 
(p)  Sejnnoiir*!  cmo^  10  Ce.  B6. 
iq)  Driter  v.  HnsMgr,  1  H.  Blackst  jl69. 
(r)  Bredon's  case,  1  Co.  76. 
<0  DoQ  9.  Wlutehead^  t  Bnrr.  704» 
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I 

A  fine  by  tenant  for  life,  if  the  limitation 
in  the  fine  is  confined  to  the  period  of  his 
life,  will  operate  merely,  f^n4  simply,  ^s  a 
conveyance. 

So  a  fine  by  a  tenant  for  life  in  remainder, 
after  another  estate  for  life,  though  it  may  be 
a  forfeiture,  cannot  devest  any  estate,  when- 
the  owner  of  the  prior  estate  continues  in 
possession  (t). 

But  if  tenant  for  life  in  possession,  evies  a 
£ne,  which  imports  to  convey  an  estate  in 
fee,  in  tail,  or  for  another  life,  it  will  operate 
to  devest  the  ei»tate  of  those  in  remaiui- 
der  (u).  Of  course  it  passes  a  tortious  estate, 
and  turns  the  estate  of  those  in  remainder 
or  reversion  into  a  right  of  entry.  On  this 
point  Mr,  Serjeant  Williams^  in  one  of  his 
very  useful  notes,  observes(t;),  "It seems  to  be 
an  established  rule,  that  an  actual  entry  is 
necessary  to  avoid  a  fine,''  (with  proclama- 
♦*  tions  it  must  be  understood)  "  levied  by  te- 
**  nant  fpr  life.  However,  in  the  case  of  Doe, 
^^  lessee  of  Compere  v.  Hicks^  it  was  said  by 
^  counsel  in  argument,  that  doubts  had  been 
"  entertained,  whether  a  fine,  levied  by  tenant 
^^  in  tail,  had  any  operation ;  but  however 


(0  Carhampton  v.  Car^ampton,  I  Irish  Term  Rep.  567. 
(u)  Ftfcas  t.  Salisbury/ Hard.  400.  Co.  Litt.  351,  a,  b. 
(9)  1  Sannd.  319. 
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V  such  doubts  may  have  arisen^  there  seems 
"  no  foundatipn  for  them/' 

But  the  fine  of  a  tenant  for  years^  a  copy- 
holder, or  owner  of  any  chattel  interest^  has 
no  operation  on  the  freehold.  Unless  the  free* 
hold  is  acquired  by  means  of  a  feoffment^  no 
estate  will  be  devested.  Any  attempt  to 
set  up  the  fine  as  a  bar,  may  be  answered  by 
jthe  plea  of  partes  Jinis  nihil  hahuerunt  {w). 

Secondlifj  Estoppel. 

When  a  fine  is  levied  by  a  person  who  has 
no  estate  or  seisin,  it  may  operate  as  an  estop- 
pel ;  in  other  words,  as  a  conlusion,  on  any 
right  he  might  otherwise  have  had,  or  on  any 
claim  he  might  otherwise  have  asserted. 

Thus  a  fine  levied  by  a  person  who  after- 
wards becomes  heir,  will  be  an  estoppel  to 
his  claim  as,  heir ;  and  yet  a  release  by  him  by 
deed,  while  he  had  merely  a  hope  or  chance 
of  succession,  would  not  be  a  bar  to  his 
title  {a:). 

So  a  fine  levied  by  a  person  who  has  a  co7i^ 
tingtnt interest  will,  in  some  cases,  bar;  in 
others,  bind  that  interest  (y). 

And  if  a  person  who  has  merely  a  right  of 


(t»)  Focus  V,  Salisbury,  Hard.. 400. 

Fermor's  case,  3  Co.  77. 

Smith  V.  Parkhurst,   1 8  Yin.  4 1 3. 
(x)  SirMarraad.Wivell's  case.  Hob.  45.  1  R.  A.  428,  b.  10. 

Morse  v.  Faulkner,  1  Austr.  11.     3  T.  Rep.  365. 
(y)  Weale  v.  Lower,  Poilexf.  54. 


«iitry>  Its  a  disKdsee^  or  a  right  of  AcUoit  bb  a^. 
dbcoDtinuee^  levies  a  fine  to  a  $ftangtr^  the 
person  in  possession  may  take  advantage  of 
this  fine>  to  preclude  the  party  fix>m  clum- 
ing  the  land  in  opposition  to  his  own  fine(2)* 

On  the  authority  of  Vkk  v.  BiMard9{a)^ 
there  was^  at  one  period,  a  ptevaifing  prac--^ 
tice»  to  require  a  fine  fitotn  two  persons,  when 
an  estate  was  limited  to  them  and  the  siir-^ 
niow  of  them  and  his  heirs,  in  the  hopes  of 
acquiring  the  fee  by  means  of  the  estoppel. 
On  that  practice  the  following  observations 
may  be  (kerned  relevant  They  have  more 
tha&  once  been  allowed  their  weight  in  prac« 
tice>  by  gentlemen  in  whose  opinion  confi* 
dence  is  deservedly  placed. 

**  The  more  this  title  is  considered,  the 
**  more  reason  there  is  to  be  satisfied  that  it  is 
•^  neither  marketable,  nor  can  be  accepted 
•'with  safety,  either  by  a  mortgagee,  or  an 
^  purchaser,  if  the  conclusion  drawn  in  a  for* 
•*  mer  opinion,  that  the  fine  levied  by  /.  N. 
^  and  A.  his  wife,  extinguished  thSir  contin-> 
"  gent  remainder  in  fee,  is  well  fi>unded. 
^^  Now  that  the  remainder  was  extinguished 
^^  seems  to  flow  from  the  nature  and  opera-- 
.  ^'  tion  of  fines,  aiM  the  principle  of  tenures,  and 


(«)  BatUePt  ease,  2  Co.  §5. 
(a)  SP.W.S7S. 
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**  to  be  a  diffefct  consequence  of  the  fourth 
-  **  resolution  in  Buckkr's  case,  2  Co.  55,  a* 
"  Weak    and    Lowety    PoUexfen*    54*    abd 
**  ilfdor'*  case^  Palmer,  ^65.    It  was  resolved 
"  in  thfe  first  of  these  cases,  that  if  the  dis- 
^^  seisee  \6vy  a  fine  to  a  stranger,  the  disseisor 
^*  shall  hold  the  land  forever;  for  the  disseisee 
^^  against  his  own  fine,  cannot  claim  the  land, 
"  and  the  disseisee  cannot  enter.    The  right 
"  which  the  cognisorjiad  cannot  be  transferred 
*'  to  him,  but  the  right  by  the  fine  is  extinct, 
*?  whereof  the  disseisor  may  take  advantage. 
"  And  in  the  second  of  these  cases,  that  if 
"  the  fine  had  been  levied  by  Thomas  in  fee, 
"  this  would  have  barred  the  estate  of  th^ 
'*  heir,   destroyed  the   contingent  use,   and 
**  operated  to  the  benefit  of  the  possession, 
"  is  the  fine  of  a  disseisee  to  a  stranger.     la 
*'  the  third  case,  baron  and  feme  were  tenants 
"  in  special  tail,  with  remainder  to  ^.  in  tail, 
**  the  baron  discontinued  and  died,  then  the 
**  wife  levied  a  fine,  and  it  was  resolved  that 
"  there  was  'a  discontinuance,  and  that  Uie 
fine  had  strengthened  the  discontinuance, 
so  that  the  feme  could  not  enter,  nor  be 
^*  remitted.      Upon  the  same   principle,    a 
^  feoffment  by  a  person  who  has  a  mere  right 
"  or  title  of  entry,  though  made  to  a  stranger, 
*"  will  extinguish  that  title.  Sir  Moyle  Finch's 
"  case,  6  Co.  70. 

"  The  only  authorities  in   opposition  to 
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From  these  deductions^  it  follows,  that 
there  are  many  cases  in  which  a  fine  sur  coiu 
cessetvnt  Jar  years^  may  be  reconmiended^ 
when  it  would  be  extremely  injurious  to 
conclude  the  tide  by  a  fine  of  the  inheri- 
tance.  This  is  particularly  the  case  when 
there  is  a  contingent  interest  of  inheritance^ 
or  a  joint^tenancy  of  the  inheritance  ;  and  it, 
is  an  object  that  the  contingent  inheritance 
shall  not  be  destroyed;  or  that  the  joint-te- 
nancy shall  not  be  severed. 

Thirdly.  As  a  bar  to  the  issue  in  tail. 
The  bar  of  the  issue  in  tail  depends  oft 
the  statutes  of  4  H-  VII.  and  32  H.  VIII. 
That  the. issue  may  be  barred,  all  that  is 
necessary,  is  that  a  fine  shall  be  leviea  by  an 
ancestor,  and  duly  proclaimed.  The  fine 
may  be  effectual,  whether  the  person  by 
whom  it  is  levied,  has  a  vested  estate  in  pos-i' 
session,  {d)  reversion,  or  remainder  ;  (e)  a 
contingent  interest,  (/)  or  only  a  title  of 
entry  or  of  action  j  (g)  and  it  will  bar  his 
issue  even  though  the  fine  is  levied  before  the 
intail  descends  on  him,  {h)  or  is  levied  after 
alienation,  (i)     It  will  under  these  circum«- 


iMk 


id)  Sbep.  T.  do. 

(r)  Co.  Litt  372.    Zoucb  v.  Bamfield,  S  Co.  84.  SB: 

Jenk.  Cent  274. 

(/)  GraDt*s  case,  10  Co.  50,  a. 

ig)  2oach.o.  Bamfield,  3  Co.  S8,  90  %•  Jenkt  Caat  975f 

(Jk)  Hob.  285.  Jemk.  Cent  274* 

(t)  3  Co.  90.  a. 
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stances  even  bar  all  collaterals  claiming  un- 
der the  same  intail,  so  as  the  right  of  the 
intail  devolves  to  the  person  or  his  issue,  by 
whom  the  fine  is  levied  in  other  words,  so  as 
he  or  any  of  his  issue  becon>es  heir  de  facto 
to  the  intail  ;{k)  and  the  issue  in  lineal  descent 
may  be  barred  by  the  fine  of  their  parent,  be- 
ing within  the  extent  of  the  gift  in  tail,  al- 
though the  parent  never  becomes  the  heir.(/) 
On  this  construction  too,  of  the  statutes,  a 
fine  levied  by  one  ancestor  alone,  {m)  when  the 
gift  in  tail  is  to  both  ancestors,  will  be  a  bar 
to  the  issue,  so  as  to  extinguish  the  intaiL  At 
the  same  time,  this  fine  will  not  affect  tlie  in- 
terest of  the  other  ancestor,  any  further  than 
to  take  from  the  estate  tail  its  descendible 
qualities.  The  other  ancestor  will  have  a 
base  or  determinable  fee,  instead  t)f  an  estate 
tail.  The  other  collateral  qualities,  as  the 
right  of  suffering  a  common  recovery,  will 
remain  ;  and  the  estate  of  the  other  ancestor 
may  descend  to  the  issue  as  his  general  heir. 
The  sole  effect  of  the  fine  is  to  preclude  the 
issue  from  clalnung  as  issue  in  tail.  But  a 
fine  by  a/a/Acr,  when  the  gift  is  to  the  fno^ 
ther^  and  her  heirs  of  her  body  begotten  by 


ik)  Hob.  258.  339.    Jenk.  Cent  %74. 

ff)  Archer's  case^  3  Co,  00,  a.    MackwUliua'*  ca3«. 

Hob.  333. 
(m)  Beaumont's  case^  9  Co.  138.    .Baker  9.  WiiUi, 
Cro.  Car.  47C. 

X   2 


301 


ON  FINES. 


the  father,  will  not  bar  the  in  tail.  He  m 
merely  a  parent^  not  an  ancestor.  The  lands 
are  not  in  tailed  on  him.  He  is  named  mere* 
]y  to  describe  those  particular  heirs  of  tho 
body  of  bis  wife,  who  are  within  the  gcope  of 
the  in  tail* 

So  a  ^ift  to  a  man  and  his  heirs  of  his 
body,  will  enable  the  son,  after  the  death  of' 
the  father,  to  bar  the  int^l,  so  far  as  to  exr 
elude  his  brothers  and  sisters  and  their  issue 
as  well  as  his  own  issue ;  (n)  but  unlesd  the 
intail  had  descended  on  him  or  bis  issue,  his 
brothers  or  other  collaterals  would  not  have 
been  barred,  (o)  So  when  a  gift  is  made  to 
a  man  and  the  heirs  males  of  his  body,  with 
remainder  to  him  and  the  hein  females  of  his 
bodys  a  fine  levied  by  him  will  h^x  both 

estates  tail,*  since  he  is  the  c^ncestor  to  both 
intaik.  ^ut  when  a  gift  is  made  to  a  mAn» 
bnd  the  hehr  males  of  his  body,  with  remaiitn 
ijer  to  him  and  the  heirs  females  of  his  body, 
and  he  dies  leaving  a  son  and  ^  daughter  a 
fine  tevied  by  the  son  though  it  will  bind  hi& 
own  issue,  will  not  bind  his  bister  or  bet 
isstte.  {p)  So  if  limitations  are  made  in  fan 
T«)r  t^tfae  first  and  other  sons  6uqce^ve](y  in 
tail,  a  fine  levied  by  the  elder  son  or  hi^  issue 


(n)  C6.  lift.  S7%  a. 

(6)  BfAdstock  o.  ScoTell,  Cro,  C»r«  434.    Hob.  i$8,  333^ 
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*^ill  not  bar  the  younger  sons  or  their  issue 
by  force  of  the  statutes  of  proclamations. 
Each  Sotl  has  ft  distinct  intail ;  and  tho 
younger  sons  and  their  issue  do  not  clain) 
tinder  thb  same  intail  with  the  person  bjr 
vhom  the  fine  is  levied*  Also,  but  on  a  di£> 
ferefit  ground ,  a  fine  by  a  younger  brother 
or  his  issue,  will  not  bar  the  elder  brother  or 
his  issue  claiiping  under  the  same  intail ;  nor 
\^iU  the  fine  of  the  elder  brother  or  his  issue 
bar  the  younger  brother  or  his  issue,  unlies^ 
the  elder  brother  or  his  issue  becomes  heir  tQ 
the  intail,  either  before  or  after  the  fine  is  le- 
vied. So  a  fine  levied  by  a  sister  or  an  uncle, 
who  is  pro  tempore^  the  heir  in  tail,  will  not 
bar  a  tnore  immediate  heir,  who  afterward^ 
comes  into  existence,  (q) 

From  these  points,  it  will  be  collected,  tha|; 
a  fiue  may  be  16 vied  with  effect  so  as  to  bar 
the  intail,  when  a  recovery  could  not  be  suf« 

fered  so  as  to  bar  them. 

Bar  by  Non-claim. 

That  a  fine  may  operate  as  a  bar  by  non^ 

.  claim  it  must  be  duly  proclaimed ;  and  it  is 

essential  &at  one  of  the  parties  shall  have  aQ 

estate  of  freehold  ;  so  that  the  plea  of  paHe$ 

Jinif  nihil  habucruniy  may  not  be  relevant; 

— I  'i  I    - '  /      11,  -  -  — * — 

(9)  Hob.  39). 
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with  the  exception,  that  an  equitable  freehold 
in  one  of  the  parties,  will,  it  should  seem,  be 
sufficient  to  support  the  fine  against  persons 
clainring  underequitable  renniainders,  &c.  Aho, 
that  a  fine  may  operate  by  nonclaim,  there 
must  be  an  adverse  possession y  understood  with 
the  qualifications  which  have  been  noticed  in 
a  former  part  of  this  chapter. 

On  what  Fines ^  Uses  may  be  declared. 

,  On  every  fine  which  transfers  an  estate^ 
even  on  a  fine  sur  grant  et  render j  uses  may 
be  declared.(r)  By  the  render  a  common  law 
seisin  is  transferred,  and  a  declaration  of  uses 
will  be  valid.  It  seldom,  however,  happens^ 
that  a  fine  sur  grant  et  render^  is  levied  to 
uses.  When  uses  are  to  be  declared,  all  that 
can  be  accomplished  by  the  render  in  the 
fine  ;  or  by  the  render  united  with  the  decla- 
ration of  uses ;  may  be  accomplished  by  the 
declaration  of  the  uses  alone.  At  the  same 
time  it  is  observable,  that  the  question  has 
I  een  raised  whether  uses  may  be  declared  on 
.the  estate  rendered  by  a  fine,  and  that  ques- 
tion has  been  decided  in  favor  of  the  decla* 
ration  of  uses.  A  case  in  Clajtons  Reports, 
which  may  seem  to  tlie  contrary,  is  reconci- 
led by  considering  the  interval  which  elapsed 


%n  IP' 
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a|l  affordiilg  the  conclusion  that  the  grantee 
in  the  render  took  to  his  own  use. 

That  a  common  lavir  seisin  passes,  and  that 
there  is  a  declaration  of  uses,  are  the  two  es- 
sential circumstances  to  call  the  statute  of 
uses  into  operation.  When  no  estate  passes 
by  the  fine;  when  its  operation,  instead  of 
passing  an  estate  is  to  release  a  title,  or  ex- 
tinguish a  right ;  then  uq  uses  are  admissi-* 
ble,  for  there  is  no  estate  to  supply  a  seisin 
to  these  uses. 

JBjjf  whom  Uses  may  be  declared. 

Whoever  conveys  an  estate  by  fine  may 
declare  the  uses,  to  the  extent  of  his  owner- 
ship under  that  estate,  (s)  Thus  tenant  for 
life  may  declare  the  uses,  during  his  estate 
for  life ;  tenant  in  tail  may  dedare  the  uses 
of  the  fine  so  long  as  the  estate  which  passes 
from  him,  shall  continue ;  and  tenant  in  fee 
simple  may  declare  the  uses  of  that  estate  • 
and  the  tenant  of  a  remote  estate  in  re* 
mainder  or  reversion,  may  declare  the  uses 
of  such  his  interests ;  and  each  of  several 
joint-tenants,  tenants  in  common,  and  copar* 
ceners,  (t)  may  declare  the  uses  of  the  fine 
as  to  his  particular  share :  and  when  several 
persons  join  in  a  fine,  and  in  the  declaration 


(t)  Beckwiih's  case,  2  Co.  57.    Doagl.  Rap.  U.    3  P. 
W.  210.  ) 

(0  t  Co.  58,  a.    Palm.  405. 
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of  the  uses,  the  U9M  w31  proceed  from  etefc 
person^  and  depend  on  hi*  estate,  acootdii^ 
to  the  nature  and  relative  degree  of  his  ow* 
aership.  Thun  if  tenant  for  life  with  remain-^ 
der  to  another  in  tail,  with  remainder  to  ano- 
ther in  fee,  jmn  in  a  fine,  and  in  a  declara* 
tion  of  the  uses,  the  uses  will  proceed  from 
the  tenant  for  life  during  his  interest;  from 
the  tenant  in  tail  during  tho  continuance  of 
the  ownership  under  the  intail ;  and  from  the 
owner  of  the  fee,  after  the  ownership  under 
these  particular  estates  is  determmed,  and  in 
the  me&n  time  subject  thereto.  Thus  the 
persons  claiming  under  the  uses,  will  have  a 
title  in  the  same  manner  as  if  it  was  derived 
under  a  joint  conveyance  made  by  the  tenant 
for  life  the  remainder  man  in  tail  and  tho 
remainder  man  or  reversioner  in  fee ;  and  un- 
der such  joint  conveyance  there  is  no  merger,, 
notwithstanding  there  is  an  union  ofestates.(ti) 

The  next  rule  is  that  one  person  cannot  de- 
clare the  uses  of  a  fine,  levied  by  another. 

Thus  if  two  joint-tenants  concur  in  levying; 
a  fine,  neither  of  them  singly  can  declare  the 
uses  of  more  than  his  share.(t;) 

The  same  point  is  equally  applicable  to  ci^ 
parceners,  and  tenants  in  comnion. 

So  when  tenant  for  life  and  the  remainder* 


(  0  Bredon^f  catt,  1  Co.  76.    Trepott*!  case,  6  €••  14^ 
(v)  8  Rep.58,  ft. 


ON  PINES.  SIS 

BUm  in  fee,  join  in  a  fine,  a  declaration  of  the 
uses  hf  one  of  them,  will  not  supply  the  want 
of  a  declaration  of  uses  by  the  other.(9) 

And  where  tenant  for  life,  a  tenant  in  tail, 
and  a  tenant  in  fee,  joined  in  a  fine,  a  decla- 
ration of  uses  by  the  tenant  for  life,  and  te* 
nant  in  tail,  had  no  operation  on  the  uses  of 
liie  ultimate  remainder  in  fee.  The  use  of  that 
estate  resulted  to  its  former  owner,  for  want 
of  a  declaration  by  him.(^)  And  upon  princi- 
pie,  a  fine  levied  by  a  person  who  has  an  estate^ 
and  one  who  has  merely  a  righi  or  title,  will 
operate  as  an  extinguishment  of  the  rigbtf 
and  leave  the  uses  completely  in  the  power  of 
the  owner.(y)    And  urider  a  fine  by  the  owner 
and  a  4nf ranger,  the  uses  will  result  to  the  ow** 
ner  alone,  or  he  ^one  may  declare  them. 

To  the  general  rule,  there  is  an  exceptioii, 
or  rather  the  semblance  of  an  exception,  aris- 
ing from  the  peculiar  connexion  between 
hud^md  and  wifcy  when  a  fine  is  levied  by 
them,  of  lands  held  by  them  in  right  of  the 
wife.  The  rules  respecting  the  uses  of  their 
£ne  are  ^ 

1st.  The  wife  alone  cannot  declare  the 
uses  of  her  fine.(z) 


(«)  1)011(1. 95. 

(«)  Rof  V.  Poplnm  and  others.    Dongl.  Rap*  M. 

(y)  Bwdut's  cftM,  %¥LA.  7S9. 

^«)  BfckwlUi'i  OMa,  t  Go.  57. 
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2d.  The  husband  alone  cannot  declare  the 
use^^  Against  the  consent  of  his  wife,  appear^ 
ing  by  deed^  or  by  any  act  in  paisJ 

3d.  The  husband  alone  may  declare  the 
uses,  unless  his  wife  disagrees  to  these  uses 
during  the  coverture,  (a) 

4th.  They  may  jointly  declare  the  uses. 

5th.  When  there  are  several  declarations 
by  them,  and  they  are  different,  these  uses 
as  far  as  they  are  different,  will  be  void.  (6) 

But  as  far  as  they  <agree  in  declaring  the 
uses  of  the  fine,  either  as  to  part  of  the  lands 
or  as  to  part  of  the  estate  of  the  lands,  so  far 
the  uses  will  be  deemed  good,  and  reject- 
ed only  so  far  as  there  is  a  variation  in  their 
several  declarations.  But  if  they  ^disagree  in 
declaring  the  use  of  the  Jirst  estate  of.  any 
part  of  the  lands ;  all  the  ulterior  uses  of 
that  part  will  be  void.  This  is  all  that  was 
decided  in  Beckwith's  case ;  though  the  con- 
clusion drawn  from  that  case,  has  been,  that 
the  first  use  will  be  void,  although  the  hie^ 
band  and  wife  agree  in  declaring  that  use, 
provided  they  differ  in  the  ulterior  uses.  It 
will  be  diflficult,  however,  to  support  that  in- 
ference from  Beckwith's  case  ;  and  still  more 
diflScult  to  reconcile  it  with  principle.     It  is 


-•— ^^wp^te" 


(a)  Beckwith^s  case,  2  Co.  57. 

(b)  Ibid. 
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true  Lord  CoJce  calls  the  attention  of  the  rea- 
der to  the  distinction  between  an  agreement 
in  the  uses  declared  by  the  husband  and  wife 
of  part  of  the  land ;  but  taking  this  distinc- 
tion with  its  context,  it  must  be  understood 
as  referable  to  the  particular  case  of  a  varia- 
.  tion  in  the  first  use,  from  the  impossibility 
in  point  of  law  of  there  being  such  a  rever-^ 
sion  as  the  wife  intended  to  reserve,  if  het 
husband's  declaration  of  the  use  shall  be  esta<« 
blished.  The  language  of  the  resolution 
more  clearly  leads  to  this  conclusion  or  ra- 
ther interpretation  of  the  context.  All  that 
is  said  in  reporting  the  resolution  is  to  thisf 
effect : 

*^  Although  the  variance  was  in  the  first  par* 
"  ticular  use  (the  wife  limiting  it  to  her  alone 

"  for  her  life,  and  the  husband  limiting  it  ti> 
"  him  and  his  wife  for  their  lives)  and  all  the 
•*  other  uses  in  remainder  limited  in  both  the 
•*  indentures,  are,  according  to  both  their  con- 
"  sents,  yet  all  the  uses  are  void.  But  if  tl|ere 
"  be  two  joint-tenants,  or  two  having  s^veial 
"  estates,  and  they  join  in  a  fine,  and  one  do- 
"  clare  the  use  in  one  manner,  and  the  ot^qr 
^*  in  another  manner,  the  same  is  good  for  each 
"  of  their  parts,  for' the  declaration  of  the  use 
"  shall  be  directed  and  governed  according  to 
"  their  estates  and  interests  ;  but  between  hus- 
•*  band  and  wife,  the  estate  is  only  in  the  twifc. 


^  an(i  so  tk<i  differaice.  Bui  if  the  liusband 
^  and  wife  agree  in  the  limitation  of  the  use  of 
^  part  of  the  land,  and  vary  in  the  limitatioir 
^^  for  the  residue  of  the  land,  it  is  good  fol^ 
^  part,  and  void  for  the  residue/' 

^  So  note,  reader,  a  difference  between  va« 
^  fiance,  touching  the  limitation  of  the  use  of . 
^  part  of  the  estate  of  the  land,  and  touching 
^  the  limitation  of  the  use  of  pctrt  of  the  land 
^  itself/ 

Now  in  this  resolution,  there  is  not  a  sin** 
gle  syllable  which  denies  the  validity  of  the 
declaration  of  the  uses  when  the  husband 
and  wife  agree  in  limiting  an  estate  for  life  t& 
A.  though  they  do  not  agree  in  the  finaita'* 
tion  of  the  ulterior  uses.  The  language  of 
Xiord  Bacon  is,  if  they  sever ^  then  it  is  good 
for  so  much  of  the  inheritance,  as  they  con* 
ciirrcd  in.  (c) 

Of  resulting  Uses. 

It  is  also  to  be  observed  that  as  far  as  no 
uses  shall  be  declared,  or  the  use  of  the  fee 
jrtiaH  be  limited  in  contingency,  (d)  the  use 
will  result  to  Ae  former  owner,  according  to 
the  estate  he  had  at  the  time  of  levying  the 
fine ;  or  if  several  persons  who  have  distinct 


-lUJ    ■    I.  JiRJJ.BJL     I  i       *  / 


(tf)  Bm.  om  Uw,  07. 

(i(>  S  Roll.  Abr.  789.    SCo.58. 
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tttafes  as  tenant  for  life  and  remaioder^maa 
in  fee»  Of  as  joint-tenants  who  -held  to  them 
and  the  heirs  c>f  one^  join  in  a  fine  without 
declaring  an/  likses,  tha  luas  will  result  a4> 
cording  to  ih4  formcar  own^vhipt.  (c)    The  ex- 
ceptions^are^  that  no  trse  will  result  on  a  fine 
iur  grdnt  ft  render^  and  that  the  coousee  in 
a  fine  may  avet  an  use  in  himself,  notwith- 
standing there  is  no  express  declaration  i  (f) 
and  also  that  a  tenant  in  tail  instead  of  har- 
ing  his  old  estate  tail  under  a  resulting  use, 
will  have  a  fee  simple,  in  case  the  fine  operatet 
as  k  discontinuance  ;  and  a  base  or  det^mi* 
liable  fee,  in  case  the  fine  opemtes  merely 
and  simply  as  a  conveyance. 

The  books  are  involved  in  some  obscurity 
on  this  point.  They  say,  the  fine  shall  enuM 
to  the  old  or  fi>rmer  uses*  (g) 

But  they  are  to  be  understood  with  the 
qualification  that  the  uses  result  according 
to  the  former  ownership,  and  not  so  as  to  re^ 
viire  the  intaih  This  point  has  been  expressly  ^ 
decided  as  to  recoveries,  and  is  equally  reUed 
on  as  to  nses  resulting  from  a  fine.(A}  When 
I. _       '  '     '  '-  - «  ■  ■  ^    ■  . . ■  ^ -,  - ,     ^ 

(O  9  Co.  5S.    Mo.  id. 

(/)  Altham  v.  Anglesey,  Oilb.  Eq.  Ca.  J7.  Roe 9.  Pop^ 
bani,  Doiigl.  d4.    Thrustoot  o.  Pcake,  Str.  12. 

(g)  Walkef  V.  ^nqw,  Palm.  359^  Axgol  v.  Chanqr,  Lstcb 
S^f  Douglas, 

(A)  Hodges  V.  FowW,  to  «ho  EkcIi.  1777*  Hoxon  v. 
|f  oxon,  ib.  Conu  V^g*  Uscii  J)%  %  Nightingak  «•  Fcrr«n« 
8  P.  W.  ?07, 
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the  use  of  the  fee  results;  that  fee  m\l  he 
descendible  from  the  first  purchaser  of  the 
estate.  For  this  reason,  a  fee  which  des- 
cended €9  parte  matemaj  will,  under  the  re« 
sultiog  usCt  be  descendible  in  like  manner.  {%) 

So  if  an  estate  tail  was  taken  by  descent  e^r 
parte  paternal  the  fee  taken  by  resulting  use 
will  be  descendible  as  if  the  donee  in  tail  had 
taken  the  fee  as  the  purchasing  ancestor.  (Jc) 

And  whether  the  use  results,  or  is  expressly 
declared,  the  same  course  of  descent  will 
prevail. 

But  a  fee  taken  under  iht  render  of  a  fine 
u  a  new  estate,  and  the  conusee  in  the  render 
will  be  deemed  the  purchasing  ancestor.  The 
^lie  siir  grant  et  render  is  a  double  convey* 
ance,  and  partakes  of  the  nature,  and  has 
the  effect  of  a  feo£fment  and  re-enfeoffment  (/) 

.  Of  Deeds  to  leadj  and  Deeds  to  declare  the  • 

Uses  of  Fines. 

When  a  fine  is  levied  after  and  in  pur- 
suance of  a  covenant  or  agreement  to  levy 
a  fine  and  declare  the  uses  thereof,  tibe  deed 
containing  such  declaration  or  agreement,  is 


.  (t)  Abbot  V.  Burton,  Salk.  590.  Fenwick  v.  Mitford, 
1  Leo.  18).    Co.  Litt  23,  b. 

(k)  Roe  d.  Crow  v.  Baldwere,  5  T.  Rep.  104.  Martin 
4.  TregODwell  v.  Strachan,  5  T.  Rep.  107,  in  a  note. 

(I)  Price  V.  Latigfopd,  Salk.  337. 
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correctly  denominated  a  deed  to  lead  the 
uses  of  the  fine;  while  a  deed  declaring  the 
uses  of  a  fine,  takes  its  denomination  from 
the  circumstance  that  tlie  deed  is  sufose* 
quent  in  date  to  the  fine,  and  executed  after 
the  fine  has  been  levied. 

The  subject  of  deeds  to  lead,  and  of  deeds 
to  declare  the  uses  of  fines,  is  of  considerable 
interest  to  the  profession,  since  these  deeds 
frequently  occur  in  practice,  and  produce  a 
material  change  in  the  title.  To  state  the 
cases,  and  the  rules  of  law  on  which  they 
are  grounded,  and  give  the  proper  forms  of 
deeds,  will  require  more  space  than  can  be 
allotted  for  them  in  this  volume.  This  learn- 
ing will  be  the  subject  of  the  first  chapter  of 
a  future  volume. 
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Tc^m  of  Recovery  Deed  of  Lands  in  different  Counties, 
for  the  joint  Lives  of  the  Tenant  and  Vouchee*' 

XhIS  indenture,    of  three  parts,    made 
the  day  of  in  the  46  Geo.  III. 

and  in  the  year  of  our  Lord  1805;    between  E. 
M.  of,  &c.  the  intended  vouchee^  of  the  first  part ; 
A.   B.  of,   &c.    the  intended  tenant,    of  the  sc« 
cond  part;   and  C  D.  of,  &c.   the  intended  ife- 
mandantf  of  the  third  part     Whereas  by  inden* 
tures  of  lease  and  release,   bearing  date  respec-* 
lively  on  or  about  the  9th  and  10th  days  of  May, 
in  the  year  17499  smd  made,  or  expressed  to  be 
made  between  H.  M.  of,    &c.  tinman,  and  Han* 
nah  his  wife,  of  the  one  part;  and  W.  K.  of,  &c. 
gent,   of   tlie  other  part.      The    messuage  and 
hereditaments  hereinafter  in  part  described  to  be 
situate  in  the  parish  of  T.  in  the  said  county  of 
W.  were   conveyed   and    assured,    after    divers 
estates   for  life,  and  in  tail,   which  are  all  now 
determined,  to  the  use  of  the  said  £.  M.  therein 
described  as    the   daughter  of  the  sakl   H.  M* 
by  the  said  H.  his  wife,    anci  the  heirs  of  her* 
body  lawfully  issuing.        And  whereas  by  other 

indentures    of  lease    and   release,     also    bearing 

[a] 
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date  respectively,  on  or  about  the  9lh  and 
lOtlicIajs  of  Maj^  1749,  and  made  or  expressed 
to  be  made  between  the  said  H;  M.  and  H.  his 
wife,  of  the  one  part,  and  K.  M.  of  the  other 
part;  all  those,  the  messuage  and  hereditament* 
hereinafter  in  part  described  to  be  situate  in  tlic 
parish  of  11.  in  the  county  of  W.  were  con- 
veyed and  assured,  after  and  subject  to  several 
particular  estates  for  life  and  in  tail,  all  of  which 
are  now  determined;  to  the  use  of  the  said  E. 
;M.  and  the  heirs  of  her  body  lawfully  issuing. 
And  whereas  the  said  £.  M.  is  desirous  ofsuf&r* 
ing  two  or  more  common  recoveries  for  the  pur- 
pose of  barring  the  several  estates  tail^  limit- 
ed to  her  as  aforesaid,  and  enlarging  Uie  same 
^states  tail,  into  estates  in  fee  simple.  Andwhereds 
the  said  E.  M.  is  seised  of  divers  other  messuages, 
lands,  tenements,  and  hereditaments,  herein  af- 
ter described  ;  and  although  it  is  understood 
that  the  said  E.  M.  is  seised  of  the  same  mes- 
suages and  hereditaments  for  an  estate  in  fee-sim- 
ple, it  is  deemed  advisable  that  the  same  shall  be 
comprised  in  the  recoveries  hereinafter  agreed 
to  be  suffered,  for  the  purpose  of  barring  all  es- 
tates tail,  if  there  are  any,  of  the  said'  E.  M.  in  the 
same  messuages  and  hereditaments.  Now  this  in^, 
denture  witnesseth  that  for  docking,  barfing,  and 
destroying  all  estates  tail,  of  and  in  the  messuages 
and  other  hereditaments  hereinafter  released,  or 
otherwise  assured,  or  intended  so  to  be,  and  all 
reversions,  and  remainders,  expectant  on  the  same 
estates  tail,  and  all  conditions,  and  collateral  limita- 
tions annexed  thereto,  or  affecting  the  same ;  and 
also  in  consideration  of  10^.  of  lawful  money  of  the 
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united  kingdom  of  Great  Britain  artd   Ireland, 
current  in  Great  Britain,  to  the  said  E  M.  well  and 
truly  paid  by  the  said  A.  B.   immediately  before 
the  execution  of    these  presents,     the    receipt 
whereof  is  hereby  acknowledged^    she  the  said 
E.    M.  hath  granted,    bargained, .  sold,  aliened, 
released,  and  confirmed,  and   by    these    presents 
doth    grant,    bargain,    sell,    alien,    release,    and 
confirm  unto  the  said  A.  B.(in  the  actual  posses- 
sion of  the  said  A.  B.  now  being  in  virtue  of  a 
bairgain  and    sale  thereof  made  to  him  by   the 
said  £.  M.  in  consideration  of  5^.  paid  to  her  by 
the  said  A.  B.    byilndenture  bearing  date  on  the 
day  next  before  the  day  of  the  date,  and  executed 
before  the  execution  of  these   presents,   for  one 
whole  year,  to  be  computed  from  the  day  next 
before  the  day  of  the  date  of  the  same  indenture 
of  bargain  atid  sale,  and  by  force  of  the-statute 
made  for  transferring  uses  into  possession).  All  that 
messuage  or  tenement,  and  all  hcAises,   outhouses, 
buildings,     barns,     stables,     gardens,    orchards, 
curtilage;s,  and  appurtenances   whatsoever  there- 
unto belonging.     And  also  all  those  four  several 
closes,  pieces,   or  parcels  of  land,  meadow,  or  pas-» 
.ture  ground,   now  or  formerly  commonly  called  or 
known  by  the  several  names  of, 

or  by  any  other 
name  or  names, '  whatsoever,  containing  in  the 
whole  by  estimation  about  twelve  acre9,  be  the 
same  more  or  less,  situate,  lying,  and  being  in  the 
parish  of  T.  and  county  of  W.  and  near  the  high- 
way leading  from  cross,  towarcjs 

in  the  same  parish  heretofore  in  the  tenure  or 
occupation  of  J.  H.  late  la  the  tenure  or  occu« 

[A  2] 
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pation   of  J.  A.  his  assigns,    or    under-tenants^ 
and  now  or  late  of  And  also  all  that  mes- 

suage, or  tenement,  formerly  in  the  possession  of 
W.  L.  but  afterwards  of  R.  C.  together 
v/ith  all  barns,  stables,  buildings,  houses,  out- 
houses, shops,  gardens,orchards,  yards,  fold-yards, 
and  backsides,  to^thesaid  last  mentionfd  messuage 
or  tenement  belonging.  And  all  those  two  closes, 
leasows,  meadow,or  pasture  ground,  heretofore  into 
five  parts  divided,  containing,  in  the  whole  by 
estimation  eleven  acres  or  thereabouts,  be  the  same 
more  or  less:  all  which  said  messuage  or  tenc^ 
ment,  buildings,  land$,  closes,  pasture- ground, 
and  premises  last  mentioned,  are  now  or  Merc 
formerly  called  or  known  by  the  name  of  the 

and  were  heretofore  in  tho  tenure  oroc- 
tupation  of  the  said  W.  L.  his  under-tenant  or 
assigns,  but  afterwards  of  the  said  R.  C.  his  un- 
der-tenants or  assigns,  an^l  are  situa'te,  lying,  and 
being  in  or  in 

cue  of  them  in  the  parish  of  H.  in  the  county 
of  W*  between  the  lands  formerly  erf  T.  L. 
Esq.  the  lands  formerl)  of  T.  A.  the  lands  for- 
merly of  R.  M.  and  the  lane  or  roadway  lead- 
ing from  towards 
atxd  another  lane  there  lying  and  being  at  the  up« 
per  end  of  the  said  closes  and  pastures  on  or  near 
all  parts  thereof.  J7id  also  all  other  the  lands, 
tenements,  and  hereditaments  whatsoever,  for- 
merly of  I.  P.  and  E.  his  wife  or  one  of  them, 
and  now  of  the  said  E.  M.  in  which  she  hath  any 
estatei  right,  title,  or  interest,  either  in  possessiou, 
reversion,  or  remainder,  situate,  lying,  and  being 
ia'                            aforesaid  in  the  said  county  of 
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\r*  with  their  and  every  of  their  appurtenances. 
And  also    all  that  parcel  of  arable  landy  contain- 
ing hj  eatimation  tMro  acres  and  an  half  formerly 
in  the  tenure^or  occupation  of  T.  G.   and   after- 
wards in  the  tenure  or  occupation  of  X  S.  lying 
and  being  in  tl'>e  parish  of  B.  in  the  said  county 
of  W.  in  afield  there  called  Kay  field,  between  the 
land  of  M.  L.  on  the  one  part,  and  the  land  of  G  • 
K«  on  the  other  part,  in  breadtli,  and  extending 
in   length  from  the  land  formefly  of  T.  F.  and 
afterwards  of  J.  W.  at  the  one  end,  unto  the  land 
formerly  of  T.  F.  Esq.  heretofore  in  the  tenure  or 
occi^atian  of  A»  C.  widow,  and  afterwards  of  S, 
B«  at  the  other  end.     One  other  close  or.  pasture) 
called  Kayfield  Close,   containing  by  estimation 
four  acres  formerly  in  the  tenure  of  J.  M.  and  af- 
terwards of  J.  S.  and  being  in  the  parish  of  B.  and 
county  of  W.  between  the  land  formerly  of  R.  h* 
and  afterwards  of  W;  S  and  some  other  land  here- 
tofore in  the  tenure  of  A.  C.  and  afterwards  of  W# 
S«  on  or  nearly  on  all  parts.      All  which  said  last 
mentioned  lands  and  premises  were  lately  in  the 
occupation  of  the  said  J.   S.   and  are  the  premises 
which  were  conveyed  and  assured  to  the  said  He 
M.  his  heiris  and  assigns  for  ever,  by  certain  in- 
dentures of  Ibase  and  release  bearing  date  respec- 
tively on  or  about  the  twenty-eighth  and  twenty-r 
ninth  of  December,  one  thousand  seven  hundred 
and  forty-four.     And  also  all  those  two  closes  of 
ground  and  other  lands,  situate  at 
and  called  And  also  all  that 

piece  or  parcel  of  land  containing  about  two  acres 
and  an  half,  now  in  the  tenure  or  occupation  of 
B.  H.    which  said  last  mentioned  lands  were  on 
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a  division  or  inclosure  of  the  common  and  waste 
lands  within  the  said  manor  and  parish  of  B.  al* 
lotted  to  the  owner  or  proprietor  of  the  said  lands 
next  hereinbefore  described,  for  and  in  respect  of 
the  same,  and  are  now  better  known  and  described, 
as  All  those  several  closes  of  land  situate  at 

in  the  parish  of  B.  in  the  county  of  W; 
now  or  late  in  the  tenure  or  occupation  of  J.  T. 
And  also  all,  &c»     And    all   houses,   outhouses, 
edifices,  buildings,  barns,  stables,  yards,  gardens, 
orchards,    closes  of   land,  meadow  and  pasture, 
iieldings,    woods,  underwoods,    and   the  ground 
and    soil   thereof,    commons,    and    common    of 
pasture,  and  of  turbary   and  other  commonable 
rights,    hedges, 'ditches,  fences,    mounds,  ways^ 
paths,  waters,  water-courses,  liberties,  privileges, 
easements,  profits,  commodities,  advantages,  and 
emoluments    whatsoever  to   the  said   messuages 
and    other    hereditaments     hereby  released,     or 
othcrM'ise  assured  or  intended  so  to  be,  or  any 
of  them   respectively,  belonging  or  in  any  wise 
appertaining,      or  accepted,     reputed,     deemed» 
taken,    known,    held,   occupied  or  enjoyed,    as 
part,    parcel,    or  member  of   the  same,   or  any 
of  them   respectively.      And  all  other  the  mes- 
suages,   lands,     teneirents,     and   hereditaments, 
situate,   lying,  and  being  in   the   several  towns, 
parishes,    and    places     of  T.    H.    B.  .B.    in  the 
counties  of  Warwick  and    Worcester,  and  each 
or  either  of    them    in  which   the  said   E.    M^ 
hath  any  estate  tail    at  law    or  in  equity,    and 
every     part    and     parcel    with  the    same,  with 
their  and  every  of  their  rights,  members,  and 
appurtenances  ;  And  the  rt version  and"  reversions. 
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remainder  and  remainders,  yearly,  and  other 
rents  and  profits  of  the  said  several  messuages 
and  hereditaments  hereby  released,  or  otherwise 
assured,  or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances ; 
and  HI  the  estate,  right,  title,  interest,  use,  trust, 
inheritance,  term,  and  terms  for  life  or  lives, 
property,  possession,  benefit,  and  equity  of  re* 
demption,  claim,  and  demand,  whatsoever  at  law 
and  ia  equity,  or  otherwise  howsoever,  of  her  the 
said  E.  M.  of,  in,  to,  and  out  of  the  mes- 
suages, hereditaments,  and  premises  hereby  releas* 
ed,  or  otherwise  assured  or  intended  so  to  be, 
and  every  part  and  J5arcel  of  the  same,  with  their 
and  every  of  their  rights,  members,  and  appurte*- 
nances,  to  have  and  to  hold  the  said  messuages, 
liereditaments,  and  all  and  singular  other  the  pre- 
mises hereby  releasi^d,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights, 
members,  and  Appurtenances,  uuto  and  to  the  use 
of  the  said  A.  B.  and  his  assigns,  for  and  during 
ihejoint  natural  lives  of  the  said  A.  B.  and  E.  M. 
To  the  intent  that  the  said  A.  B.  may  be  tenant 
of  the  freehold,  of  all  and  sinjjular  thiC  said  mes- 
suages, hereditaments,  and  |)reinises,  hereby  releas- 
ed, or  other-wise  assured  or  intended  so  to  be,  and 
every  part  and  parcel  of  the  same  with  their  rights, 
meinbcrs,  and  appurtenances :  to  the  end  that  two 
or  more  good  and  perfect  common  recoveries, 
with  double  voucher,  may  be  had  and  suffered  of 
the  same  messuages  and  hereditaments;  and  for 
that  purpose  it  is  hereby  directed,  declartd,     nd 
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agreed  by  and  between  all  the  said  parties  to  these 
presents,  that  the  said  A.  B.  shall  permit  and  suf-^ 
fer  the  said  C.  D.  or  some  other  person  or  per- 
sons, at  the  costs  and  charges  in  all  things  of 
the  said  £.  M.  her  heirs,  executors,  or  admim$« 
trators  at  any  time  or  times  hereafter  to  sue  forth 
and  prosecute,  against  him  the  said  A.  B.,  out 
of  his  Majesty's  high  court  of  Chancery^  two  or 
more  writs  of  entry  sur  disseisin  "en  lepostj  return- 
able before  his  Majesty's  justices  of  the  court  of 
Common  Pleas  at  Westminster,  and  by  one  of 
the  said  writs,  demand  of  the  said  A.  B«  the  said 
messuages,  hereditaments,  and  premises  hereby 
released  or  otherwise  assured  or  intended  so  ta 
be,  which  are  situate  in  the  said  county  of  War* 
wick,  by  the  names  and  descriptions  of  two  mes- 
suages, two  gardens;  40  acres  of  land,  40  acres  of 
meadow,  and  40  acres  of  pasture,  with  the  ap- 
purtenances in  T.  And  by  the  other  of  the  said 
writs,  demand  of  the  said  A.  B.  the  sakl  mes« 
suages,  hereditaments,  and  premises  hereby  re- 
leased, or  otherwise  assured  or  intended  so  to  be, 
which  are  situate  in  the  said  county  of  Worcester, 
with  their,  and  every  of  their  rights,  members,' 
and  appurtenances,  by  the  names  and  descriptions 
of  or  by  such  other  apt,  good, 

sufficient,  and  proper  names,  number  of  messuages, 
and  acres,  quantities,  qualities,  and  other  de- 
scriptions as  shall  be  deemed  necessary,  proper, 
sufficient,  and  requisite  to  comprise  the  same : 
and  that  the  said  A.  B.  shall  in  his  own  person, 
or  by  his  attorney  or  attorn ies  lawfully  authorised 
in  that  behalf,  appear  to  each  of  the  same  writs 
respectively,  and  vouch  to  warranty  the  said  E.  M. 


RECOVSKT  D££D.  « 

and  tbat  the  said  E.  M.  ahall  in  ber  own  person^ 
or  by  her  attorney  or  attomies  laurfully  authorised 
in  tbat  behalf,  appear  gratis,  and  freely  enter  into 
the  warranty  of  the  said  A.  B.    and,  taking  the 
same  upon  herself,  vouch  over  to  warranty  the 
common  vouchee  of  the  court  of  Comman  Pleas^ 
for  the  time  being,  who  shall  appear  gratis,  and 
freely  enter  into  the  warranty  of  the  said  A.    B, 
and  after  imparlance  make  default,  so  that  judg*^ 
ment  may  be  given  upon  each  of  the  said  writs 
respectively  for  the  saidC.  D*  or  6ther  demandant 
or  demandants,  to  recover  all  and  singular  the  said 
messuages,  hereditaments,  and    premises  hereby 
released  or  otherwise  assured,  or  intended  so  to  be^ 
and  eveiy  part  and  parcel  of  the  same,  with  their  and 
every  of  their  rights,  members,  and  appurtenances^ 
by  such  quantities,    qualities,  and  other  descrip* 
tions  as  aforesaid,  against  the  said  A.  B.    and  for 
the  said  A.  B.   to  recover  in   value   against  the 
said  £.  M.  and   for  the  saidE.  M.  to  recover  in 
value  against  the  common  vouchee,  as  is  usual  in 
such  cases.    And  that  upon  all  and"  every  recovery 
and  recoveries  to  be  suffered  as  aforesaid,  execu- 
tion may  be  sued  and  prosecuted  by,and  seisin  had^ 
taken,  and  delivered  unto   C.    D.  or  other  de- 
mandant or  demandants  accordingly  ;  and  that 
every  other  act  or  thing  requisite  or  proper  to  be 
done  or  executed,,  for  the   purpose   of  suffering 
and  perfecting  a  common  recovery  or  recoveries, 
of  the  messuages,   hereditaments,   and   premises 
hereby  released  or  other   ise  assured,  or  inteniled 
so  to  be,    with   double,  treble,  or  other  voucher, 
ta  bar   the  estate    or    estates   tail  of    the  said 
£.  M.    of  and  in  the  same  messuages^  heredir 
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tamenU,  and  premises,  and  all  reversions  and  re« 
malnders  over  and  expectant  upon  the  same  estate 
or  estates  tail^  may  be  made,  done,  and  execut- 
ed.    And  by  way  of  direction,  and  declaration, 
and  not  of  covenant,  it  is  hereby  granted,  declar- 
ed,  and  agreed,    by  and  between  the  parties  to 
♦these  presents,  and  they  hereby,  for  themselves, 
severally  and  respectively,  and  for  their  several-and 
respective  heirs,    executors^  and  administrators, 
^nd  according  to  their  respective  estates,  rights^ 
and  interests,  in  the  premises,  consent  and  agree 
that  the  recoveries  hereby  agreed  to  be  suffered 
shall  be  suffered  and  perfected  with  all  possible 
dispatch ;    and  that  they  respectively,  and  their 
respective  heirs,  on  their  respective  parts,    will 
vse  their  utmost  endeavours  to  give  effect  to  the 
samis  recoveries,  and  also  to  these  presents,  and 
the  grant,  release,  confirmation,  or  other  assurance 
hereby  made.     And  it  is  hereby  further  directed, 
declared,   and    agreed    by  and   between  all  the 
parties  to  these  presents,  as  far  as  th«y  respectively 
have  any  right, title,  or  interest  in  the  premises,  that 
immediately  upon  and  after»judgmentobtained,and 
seisin  had  and  taken,  upon  each  such  recovery  at 
aforesaid,each  recovery  respectively  so  as  aforesaid, 
pr  in  any  other  manner,  or  at  any  other  lime  or 
times,  to  be  suffered,  and  also  the  bargain  and  sale 
for  a  year  bearing  date  on  the  day  next  before  tlie 
day  of  the  date  of  these  presents,    and  also  these 
presents,  and  the  assurance  hereby  made,  and  all 
and   every   other  fine  and  fines,    recovery   and 
recoveries,  and   other   assurances  whatsoever,  at 
any  time  or  times  heretofore,  and  to  be  at  any 
time  and  ifpm  tirqe  to  time  hereafter,  had,  made, 
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/done,  levied,  suffered,    executed,  and  perfected 
of,  or  concerning  all  or  any  ptrt  of  the  said  nies-» 
suages,  hereditaments  and  premises,   hereby  re- 
leased,  or  otherwise  assured,   or  intended  30  to 
be,  either  by  themselves,   solely  and  alone,   or 
jointly  and  together  with  any  other  lands,  tene- 
inents,  or  hereditaments,  by  or  between  all  aiid 
every,  or  any  or  either  of  the  persons,  who  arc 
parties  to  these  presents,  or  to  which  they,  or  any 
or  either  of  them,  is  or  are,  or  shall  or  may  be 
parties   or  privies,   or  a  party,    or  privy,   shall, 
as  to  all  the  said  parties  to  theae  presentSj^  re- 
spectively, as  far  as  they  respectively  can  law- 
fully or  rightfolly  direct  the  uses  of  the  same, 
iineor  fines,  common  recovery  or  recoveries,  and 
other  assurances, be  and  enure,  and  be  afljudged,ex- 
pounded,  deemed,  and  taken  to  be  and  enure ;  and 
that  the  same  was  and  were  meant,  and  intend-- 
ed,    and  is  and  are  hereby  directed   and  declared 
to  be  and  enure  j  and  that  the  person  or  persons  (o 
whom  such  fine  or  fines,  common  recovery  or  reco- 
veries, and  other  assurances  respectively,  have  or 
hath  been  or  shall  or  may  be  levied,  suffered,  made, 
and  executed,   shall  stand  and  be  seised,  as,  to, 
for,  and  concerning  the  said  messuages  and  heredl- 
taments  hereby  released,  or  otherwise  assured  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  ri§hts,mem- 
bers,  and  appurtenances.     To  the  use  of  the  said 
E.  M.  her  heirs  and  assigns  for  ever;  and  to  na 
other  use,  nor  for  any  other  end,  intent,  or  pu^?  . 
pose  whatsoever.     In  tvitncs^f  &c. 
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Form  of  a  Conveyance  to  be  made  previous  to  sifff'cring 
a  Rtcovery,  or  esecuting  a  Recovery  Deed,  by  a  Person, 
when  it  U  donbiful  whether  he  k  Tenant  for  Life  or  in 
Tail ;  andmhen^  if  he  i$  Truant  for  lAfe,  there  »a  contim- 
gent  Rtmamder  t^  one  of  his  Sons.  The  Oifeel  being,  t^ 
bar  theEstatr-tifil^ifpMyfandtoprotut the  Estate  fo^  lift, 
if  any  ^  from  the  Consequences  of  Forfeiture  ;  andpre^ 
serve  the  contingent  Remainders,  ifany^fromDitstruction^ 

THIS  INDENTURE,  made  the  day 

joi  40  Geo.  III.  and  m  the  year  of 

our  •Lord  1801 ;  between  T.  B.  B.  of^  &c.  geat. 
of  the  one  part ;   and  A.  B.  of 

of  the  other  part ;  fVkereas,  the  said  T.  B.  R 
is  either  tenant  for  life  or  in  tail  of  alt  or  some 
of  the  messuages,  farms,  lands,  tenements^  and 
hereditaments^  hereinafter  released  or  otherwise 
assured  or  intended  so  to  be,  and  as  to  such  parls 
thereof,  if  any,  of  which  he  is  tenant'  for*  life, 
doubts  are  entertained  whether  there  is  a  con- 
tingent remainder  in  favor  of  his  eldest  son  for 
the  time  being,  or  sonie  or  one  of  his  sons  under 
or  by  virtue  of  the  will  of  bearing  date 

on  or  about  the  day  of  and 

proved,  in  the  court  of  on   or  about 

the  day  of  jind  whereas 

the  said  T.  B.  B.  is  desirous  and  hath  determined 
to  suffer  a  common  recovery  of  the  said  mes- 
auagesy  farms,    lands,  tenements,  and  beredita^ 
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inents;  and  it  is  deemed  expedient  that  prior* 
to  his  execution  of  the  necessary  conveyance  for 
making  a  tenant  to  the  writ  of  entry,  for  suf- 
fering such  recovery,  he  should  convey  the  free- 
hold of  the  said  messuages,  farms,  lands,  tenements, 
and  hereditaments,  so  and  in  such  manner  that 
he  may  take  back  the  immediate  freehold  for 
the  joint  lives  of  himself  and  A.  B.-  with  re- 
mainder to  the  said  A.  B.  for  the  life  of  the 
said  T.  B.  B.  in  trust  for  the  said  T.  B.  B.  and 
his  assigns  during  his  life.  Now  this  indenture' 
wiinessethy  that  for  the  purposes  hereinbefore 
expressed,  and  in  consideration  of  10^.  ofla\vful 
money  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  current  in  Great  Britain,  to  the 
«aid  T.  B.  B.  paid  by  the  said  A.  B.  imme-* 
diately  before  the  execution  of  these  presents 
the  receipt  whereof  is  hereby  acknowledged,  the 
aaid  T.  B.  B.  hath  granted,  bargained,  sold,  alien- 
ed,, released,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  release,  and  con* 
firm  unto  the  said  A.  B.  his  heirs  and  assigns, 
in  the  actual  possession  of  the  said  A.  B.  now 
being  in  virtue  of  a  bargain  and  sale  there* 
of  made  to  him  by  the  said  T.  B.  B.  in  con- 
sideration of  5s.  paid  to  him  by  the  said  A.  B. 
by  iDdeuture  bearing  date,  on  the  day  next  be- 
fore the  day  of  the  date  and  executed  before 
the  execution  of  these  presents,  for  one  whole 
year,  to  be  computed  from  the  day  next  before 
the  day  of  the  date  of  the  same  indenture  of 
"bargain  and  sale,and  by  force  of  the  statute  made 
for  transferring  uses  into  possesion)  all  the  mes-* 
suHges,  farms,  lands,   tenements,  and    heredifa* 
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mentsof  the  said  T.  B.  B.  situate  in  the  sei^erat 
parishes  of  in  the  county 

of  and    hereinafter  particularly 

descrihed,  that  is  to  say>  All,  &c. 

And  all  houses,  cottages,  outhouses^  edifices^ 
buildings,  barns,  stables^  yards,  gardens,  orchards^ 
^closes  of  land,  meadowi  and  pasture  feedings, 
ivoods,  underwoods,  and  the  ground  and  soil 
thereof,  commons,  and  common  of  pasture,  and 
of  turbary,  and  other  commonable  rights^  hedges, 
ditches,  fences,  mounds,  ways,  paths^  waters^ 
Water-*courses,  liberties,  privileges,  easements,  pro^ 
fits,  commodities,  advantages,  and  emoluments 
whatsoever,  td  the  said  messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released  or 
otherwise  assured,  or  intended  so  to  be,  or  any  .of 
them  respectively  belonging,  or  in  any  wise  ap- 
pertaining or  accepted,  reputed,  deemed,  taken, 
Icnown,  held,  occupied,  or  enjoyed,  as  part,  par- 
eel,  or  member  of  the  same^  or  any  of  them  re^ 
spectivelyn 

And  the  reversion  and  reversions,  remain- 
der and  remainders  yearly,  and  other  rents  and 
profits  of  the  said  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  hereby  released  or 
otherw  ise  assured  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same^  with  their  and  every 
of  tlieir  rights,  members,  and  appurtenances. 

To  have  and  to  hold  the  said  messuages, 
farms,  lands,  tenements,  hereditaments,  and  all 
and  singular  other  the  premises  hereby  released 
or  otherwise  assured  or  intended  so  to  be,  and 
every  part  and  parcel  of  the  same,  with  their 
and  every  of  their  rights,  members,  and  appur- 
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ttnances  unto  the  said  A.  B.  and  his  heirs  for 
and  during  the  natural  lif^  of  the  said  T.  B.  B.  to 
the  uses  and  upon  the  trusts  hereinafter  declared* 
that  is  to*  say,  to  the  use  of  the  said  T.  B.'B. 
and  his  assigns  during  the  joint  natural  lives  of 
the  said  A.  B.  and  T.  B.  B.  and  from  and  im- 
tnediately  after  the  determination  of  that  estate^ 
by  forfeiture,  surrender,  or  otherwise,  then  to 
the  use  of  the  said  A.  B.  and  his  heirs  for  the 
natural  life  of  the  said  T,  B.  B.  in  trust  for  the 
said  T.  B.  B.  and  his  assigns,  and  to  no '  other 
use,  and  upon  no  other  trust  whatsoever*  In 
mtness,  &c.  . 
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Tarm  ofRtcovcry  Deed,  to  Uses,  topretent  a  Title  ofDomer  r 
suffered  by  the  conveying  Party  in  tTie  last  Form. 

r 

THIS  INDENTURE,  of  tlirec  parts,  made  the 

day  of  41  Geo.  IIL  and  in  the 

year  of  our  Lord    1801,  Between  T.  B.  B.  of 

gent*  and  P.  his  wife  (the  intended 
muchees)  of  the  first  part;  R.  P.  ofthe  Inner  Tern* 
pie,  London,  Esq.  the  intended  demandant,  of 
the  second  part ;  and  C.  D.  of  the  intended 

tenant  of  the  third  part,  witnesscih^  that  for 
docking,  barring,  and  extinguishing,  all  estates 
tail,  reversions,  and  remainders,  thereupon  ex- 
pectant and  depending  of  and  in  the  messuages, 
farms,  lands,  tenements,  and  hereditaments  herein 
after  released,  or  otherwise  assured  or  intended  so 
to  be;  And,  for  extinguishing  the  dower,  right,  and 
title  of  dower,'  of  the  said  P.  B.  of  and  in  the  same 
messuages,  farms,  lands,  tenements,  and  heredita^ 
ments,  and  for  conveying,  limiitting,  and  assuring 
t]ie  same  messuages,  farms,  lands,  tenements,  and 
hereditaments,  to  the  uses  upon  the  trusts,  and 
for  the  ends,  intents,  and  purposes  herein  after 
limited,  expressed,and  declared,  of  and  concerning 
the  same;  and  in  consideration  of  10^.  of  lawful 
money  ofthe  united  kingdom  of  Great  Britain 
and  Ireland,  current  in  Great  Britain,  to  the 
said  T.  B.  B.  and  P.    his  wife,  paid  by  the  said 
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C.  D.,  immediately  before  the  execution  of  these 
presents,  the  receipt  whereof  is  hereby  acknow; 
ledged,  the  said  T.  13.  B.  and  P.  his  wife,  have^ 
and  each  of  them  hath  granted,  bargained,  sold, 
aliened,  released,  and  confirmed,  and  by  these 
presents  do,  and  each  of  them  doth  grant,  bargaini 
sell,  alien,  release,  and  confirm  unto  the  said  C  D. 
his  heirs  and  assigns  for  ever  (in  the  actual  posses- 
sion of  the  said  C  D*)  now  being  in  virtue  of  a 
bargain  and  sale  thereof,  made  to  him  by  the  said 
1".  B.  B.  and  P.  his  wife  in  consideration  of  5s. 
paid  to  eacli  of  them  by  the  said  C.  D.  by  inden- 
ture bearing  date  on  the  day  next  before  the  day  of 
the  date,  and  executed  before  the  execution  of  these 
presents  for  one  wholeyear,  to  be  computed  from  the 
day  next  before  the  day  of  the  date  of  the  same 
indenture  of  bargain  and  sale,  and  by  force  of  the 
statute  made  for  transferring  uses  into  possession, 
all  the  messuages,  farms,  lands,  tenements,  and 
hereditaments  of  the  said  T..  B.  B.  situate  in  the 
several  parishes  of 

in  the  county  of  and  hereinafter 

described,  that  is  to  say,  all,  Sec.  &c.  And 
all  houses,  cottages,  outhouses,  edifices,  build- 
ings, barns,  stables,  yards,  gardens,  orchards, 
closes  of  land,  meadow  and  pasture,  feedings, 
woods,  underwoods,  and  the  ground  and  soil 
thereof,  commons  and  common  of  pasture,  and 
of  turbary,  .and  other  commonable  rights,  hedges, 
ditches,  fences,  njqunds,  ways,  paths,  waters, 
water-courses,  liberties,  privileges,  easements, 
profits,  conimodities,  advantages,  and  emoluments 
whatsoever,  to  .the  said  messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released  or 
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otherwise  assured  or  intended  so  t6  be.or  aoTof  them 
respectively*  belonging  or  in  any  wise  appertaining 
or  accepted,  reputed)  deemed,  taken,  known, held, 
occupied,  or  enjoyed  as  part,  parcel,  or  member  of 
the  sam^,  or  any  of  them  respectively,  and  the  re- 
Vefsioii  and  rieversions,  remainder  and  remainders^ 
yearly  and  other  rents  and  profits  of   the  said 
messuages,  farms,  lands,  tenements,  and  heredf^* 
laments,  heteby  released  or  otherwise  assured  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights^ 
members,  and  appurtenances,  and  all  the  estate, 
right,  title,  interest,  use,  trust,  inheritance,   term 
and  terms  for  life  or  lives,  pro- 

perty, possession,  benefit,  and  equity  of  redenip* 
tion,  claim,  and  demand  whatsoever  at  law  and 
in  equity,  or  otherwise  howsoever,  of  the  said  T.  B. 
B.  and  dower  and  right,  and  title  of  dower  of  the 
said  p.  his  wife,  of,  into,  and  out  of  the  same  mes- 
suages, farms,  lands,tenements,and  hereditaments, 
and  every  part  and  parcel  of  the  same,  with  their 
and  every  of  their  rights,  members,  and  appurt^- 
nanceSffo  have  andto  hold  the  said  messuages,  farmis, 
lands, tenements,and  liereditaments,and  all  and  sin- 
gular othef"  the  preniises  hereby  released,  or  other* 
wise  assured  or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  unto  the  said 
C*  D.  his  heirs  and  assigns  for  ev^r,  X6  the  only 
proper  use  and  behoof  of  the  said  C.  D.  his  heirs 
and  assigns  for  ever,  to  the  intent  HiSLt  the  said  CD. 
toiay  be  tenant  of  the  freehold  of  all  and  singular 
the  said  messuages,  farms,  lands,  tenements,  ati4 
hereditaments,  hereby  released  or  otherwise  as* 


REpOVERY  bEED.  19 

« 

sured,    or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  w!th  their  rights,  members, 
and  appurtenances,  to  the  end  that  one  or  more 
good  and  perfect  common  recovery  or  recoveries, 
with  double  voucher,  may  be  had  and  suffered  of 
the    same  hereditaments;  and  for  that  purpose 
it  is  hereby  directed,  declared,  and  agreed  by  and 
between  all  the  said   parties  to   these  presents, 
that  the  said   C*  D«  shall  permit  and  suffer  the 
iaid   R.    P.   or  some   other  person  or  persons, 
at  the  costs   and  x:harges    in  all  things  of  the  said 
T.  B.  B.  his  heirs,  executors,  or  administrators,  at 
any  time  or  times  hereafter,  to  sue  forth  and  prose- 
cute against  the  said  C.  D.  out  of  his  majesty's 
high  court  of  Chancery  one  ot  more  writ  or  writs 
of  entry  sur  disseisin  en  le  post,  returnable  be- 
fore his  majesty *s  justices  of  the  court  of  Common 
PJeas  at  Westminster,  and  thereby  demand  of  the 
said  C.  D.  the  messuages,  farms,  lands,  tenements, 
and  hereditaments   hereby  released,  or  otherwise 
assured  or  intended  so  to  be,  with  their  arid  every 
of    their  rights,  members,    and  appurtenances, 
by  the  names,  and  descriptions  of  {as  in  the  writ 
of  entry)   or  by  such  other  apt,  good,  sufficient, 
and  proper  names,  number  of  messuages,and  acres, 
quantities,  qualities,    and   ether  descriptions  as 
^hall    be  deemed  necessary,    proper,     sufficient, 
and  requisite    to    comprise  the  same ;   and  that 
the  saidC.  D.  shall  in  his  own  person,  or  by  his  at* 
tornty  or  attornies,  lawfully  authorized  in  that  be- 
half, appear  to  the  same  writ  or  writs,  and  vouch 
to  warranty  the  said  T.  B.  B.  and  P.  his  wife;  and 
that  the  said  T.  B.  B.  and  P.  his  wife,   shall  in 
&eir  own  persons,  or  by  their  attorney  or  attornies 
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lawfully  authorized  in  that  behalf,  appear  gratis^ 
and  freely  enter  into  the  warranty  of  the   said 
C.  D.  ami  taking  the  same  upon  themselves  voucir 
over  to  warranty  the  common  vouchee  of  the  sai4 
court  of  Common  Pleas  for  the  time  being,  who 
shall  appear  gratis,  and  freely  enter  into  the  wap- 
ranty    of  the    said    T.    B.    B.    and  P.  his  wife, 
and    after    imparlance     make    default,    so    that 
judgment  may   be  given  upon   tlie   said  writ  or 
Vrits,  and  every  of  them,  for  the  said  JL  P.  or 
other  demandant  or    demandants,  to  recover  all 
and   singular  the  said    messuages,   farms,   landd, 
tenements,  and  hereditaments  hereby  released  or 
otherwise  assured  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  ami  every  of 
their  rights,  members,  and  appurtenances,  by  such 
names,  quantities,  qualities,  and  other  descriptions 
as  aforesaid,  against  the  said    C.  D.,  and  for  the 
said  C  D.  to  recover  in  value  again&t  the  said  T. 
B.  B.  and  P.  his  wife,  and  for  the  said  T.  B.  B.  and 
p.  his  wife  to  recover  in  value  agai»st  the  common 
vouchee,  as  is  usual  in  such  cases,  and  that  upon  all 
and  every  recovery  and  recoveries  to  be  suffered  as 
aforesaid,  execution  may  be  sued  and  prosecuted  by, 
and  seisin  had,  taken,  and  delivered  untothe  said 
R.  P.  or  other  demandant  or  demandants  accord- 
ingly,    and  that  every  other  act  or  thing  needful, 
requisite,  or  proper  to  be  done  and  executed  for 
the  purpose  of  suffering  and  perfecting  a  common 
recovery  or    recoveries  of    the   said  messuages^ 
farms,  lands,  tenements,  and  hereditaments  hereby 
released  or  otherwise  assured  or  intended  so  to  be> 
with  double,  treble,  or  other  voucher  to  bar  the 
estate- tailof  the  said  T.B.B.  of  and  in  the  same  mcs- 
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8uages,  farms,  lands,  tenements,  andherecHtaments^ 
and  all  reversioris  anil  remainders  over  and  expect- 
ant upon  the  same  estdte-tail,  and  to  ^xtingftish 
t^ie  dower,  right,  and  title  of  dower  of  the  said 
P.  B.  maybe  made,  done,  and  executed.  And  by 
wdy  of  direction  and  declaration,  and  not  of  cove- 
nant, it  is  hereby  granted,  declared,  and  agreed 
by  and  between  the  said  parties- to  these  presents, 
and- they  hereby  for  -themselves  severally  and  re- 
spectively, and  for  their  several  and  respective 
lieirs,  executors,  and  administrators,  and  accord-' 
ing  to  their  respective  estates,  rights,  and  inter- 
ests in  the  premises,  consent  and  agree  that  the 
recovery  hereby  agreed  to  be  suffered  shall  be  suf- 
fered and  perfected  with  all  possible  dispatch ; 
atid  that  they  respectively,  and  thetr  respective 
h«irs,  on  their  respective  parts,  will  use  their  ut- 
most endeavours  to  give  effect  to  the  same  reco- 
very and  also  to  these  presents,  and  the  grant, 
release,  confirmation,  or  other  assuratiee  hereby 
made*  And  it  is  hereby  further  directed,  de- 
clared, atid  agreed  by  and  between  ali  tlie  parties 
to  these  presents,  as  far  as  they  respectively  have 
any  right,  title,  or  interest  in  the  premises,  that 
immediately  upon  and  after  judgraenjt  obtained 
and  seisin  had  and  taken  upon  such  recovery  as 
aforesaid,  the  same  recovery  and  also  these  pre- 
sents, and  the  assurance  hereby  made^  and  all  and 
every  fiae  and  fines,  recovery  and  recoveries,  and 
other  assurances  whatsoever  at  any  time  or  times 
heretofore,  and  to  be  at  any  time,  and  from  time 
to  time  hereafter,  had,,  made,  done,  levied,  suffered, 
executed,  and  perfected,  of  or  concerning  all  or 
any  part  of  tlie  said  messuages,  farms^  lands,  tf . 
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nements,  and  hereditaments  hereby  released  or 
otbemrise  assured  or  intended  so  to  be,  either  by 
themselves  solely  and  alone,  or  jointly  and  toge* 
ther  with  any  other  lands,  tenements,  or  heredita* 
ments,  by  or  between  all  and  every,  or  any  or 
either  of  the  persons  who  are  parties  to  these  pre* 
sents,  or  to  which  they,  or  any  or  either  of  them 
h,  or  are,  or  shall,  or  may  be  parties  or  privies, 
or  a  party  or  privy,  shall^  as  to  all  the  said  par- 
ties to  these  presents  respectively,  as  far  as 
they  respectively  can  lawfully  or  rightfully  di- 
rect the  uses  of  the  satne  fine  and  fines,  com* 
mon  recovery  and  recoveries,  and  other  assur- 
ances, be  and  enure,  and  be  adjudged,  expounded, 
deemed,  decreed,  and  taken  to  be  and  enure, 
and  that  the  same  was  and  were  meant  and  in- 
tended, and  is  and  are  hereby  directed  and  df* 
dared  to  be  and  enure  ;  and  also  that  the  per? 
son  or  persons  to  whooi  the  said  fine  or  fines, 
common  recovery  or  recoveries,  aqd  other  aSr 
surances  respectively,  have  or  hath  been,  or  shall 
or  may  be  levied,  suffered,  made,  and  executed 
shall  stand  and  be  seised,  as^  to,  for,  ^nd  ppncem* 
ing  the  said  messuages,  farms,  lands^  tenements, 
and  hereditaments  hereby  released  or  otherwise 
assured  or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances, 
t(t  the  uses,  upon  the  trusts,  and  for  the  ends, 
intents,  and  purposes  hereinafter  limited,  ex- 
pressed, and  declared  of  an4  concerning  the  same^ 
(that  13  to  say)  to  the  use  of  such  person  or 
persons  for  such  estate  or  estates  aqd  for  such  in* 
tetest  or  ihtprestSi  by  ivay  of  legacyi  annuity,  lent^ 
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charge,  or  otherwise,  and  in  such  parts,    shares,, 
and  proportions,  and  upon  such   trusts,  and  for 
such  ends,  intents,  and  purposes,  and  charged  and 
chargeable  in  such  manner,  and  either  absolutely 
or  conditionally,  and  subject  to  such  powers  of 
revocation  and  of  new  appointment  and  other  pow- 
ers, provisoes,  conditions,  restrictions,  limitations, 
declarations,  and  agreements,  as  the  said  T.  B*  B. 
at  any  time  or  times,  and  from  time  to  time  by 
any  deed  or  deeds,    instrument  or  instruments^ 
in  writing,  to  be  sealed  and  delivered  by  him  in 
the  presence  of  and  attested  by  two  or  more  cre- 
dible  witnesses,  shall  direct,   limit,  or  appoint 
jfttd  in  default  of  #uch  directiof),  Uputation,  ^nd 
appointment,. and  in  tlie  mean  tiipe^    and  fro^i 
time  to  time  until  the  same  shall  take  e^ect,  ayd 
from  time  to  time  subject  to  such   uses,  es^tp^i 
trusts,  charges;  and  interests  as  sh^ll  have  been 
directed,  limited,  or  appointed  by  (he  sajd  Tt  B. 
K    Then  to  the  use  of  the  said  T,  p.  ^.  and  his 
as$igps  for  and  during  the  term  of  his  natural  life. 
And  from  and  after  the  determination  of  th^t 
estate  by  any  means  iq  his  life^time,     Tq  the  use 
of  the^aid  iL  P.  his  heirs  and  assigns,  during  the 
natural  life  of  the  said  T*  6*  B,    upw  trust  for 
and  for  the  sole  benefit  of  thfS  sitid  T*   B»  Q.  aqd 
hi$  assigns,   and  to  the  intent  that  the  prese^it 
or  any  future  wife  of  the  said  Tt  B,  3.  may  not 
be  entitled  to  dower.    Anditom  and  after  the  de-f 
termination  of  the  estate  hereby  limiteil  to  th^  use 
0f  thtf  said  It  P.  hiB  heira  and  lusigns,  for  the  life 
of  the  laid  T.  B.  B.,     Then  to  tha  use  Qi  the 
said  T.  B.  B.  his  heirs  and  assigns  for  evert    And^ 
to,  for,  and  upon  no  other  use,  trust,  intent,  fir 
purpose  whatsoever*    In  witness,  &c^ 
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Rehasc  in  Fee  oj  Lands,  jmrtly  Freehold  and  partly  of  the 
Tenure  of  ancient  Demesne,  that  Common  Recoveries  tna^ 
'    be  suffered  theYeof  to  Uses  :  and  a  Release  of  Right. 

THIS  INDENTURE,  of  six  parts,  made  the 
day  of  in  the  forty -fifth  year  of  the 

reign,  &c.  &c.'  and  in  the  year  of  our  Lord  1805  ; 
beptoeen  J.  R.  H.  of;  &c.  yeoman,  of  the  first  part; 
W.B.  of,  &c.,  gentleman,  of  the  second  part ;  C*  C. 
of,  &€•  gefitleman,  and  A.  his  wife  (late  A.H.  spin- 
ster) of  the  third  part;  J.  S.  of,  &c.  gentleman,  of 
the  fourth  part;  T.  S.  of,  &c.  of  the  fifth  part ;  and 
J.  E.  of,  &c.  Esq.  of  the  sixth  pd,rtJVhereas  by  in- 
dentures of  lease  and  release  bearing  date  respec- 
tively on  or  about  the  1st  and  2d  days  of  September 
in  the  year  1727,  the  indenture  of  release  being  tri- 
partite  atid  made,  or  expressed  to  be  made,  between 
J.  N.  and  M.  his  wife,  of  the  first  part;  W.  C-  and 
J.  H. of  the  second  part ;  and  J.N.  the  younger  and 
M.his  wife  of  the  tliird  part,being  a  settlement  made 
in  consideration  of  the  marriage  between  the  said 
J.N. the  younger  and  M.  bis  wife,  the  messuage  or 
tenement  and  hereditaments  hereinafter  described 
to  be  called  and  situate  in  H.  in  the  parish  of 
O.  in  the  county  of  S.  were  conveyed,  settled,  and 
assured  from  and^  after  the  decease  of  the  silrvivor 
i)fth9saidj.  N*  the- younger  and  M.  bis  wifpi 
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(^otli  of  whom  long  since  departed  this  life).  To 
the  use  of  the  first  son  of  th^  body  of  the  tjaid 
J.  N.  the  younger  on  the  body  of  the  said  M. 
his  wife  begotten  or  to  be  begotten  in  tail  gene- 
ral, with  divers  remainders  over.  And'wherens  5. 
N.  was  the  eldest  son  of  the  said  J.  N.  and  M»  his 
wife.  And  zcherea^ the  said  J.  N.. being  seised  as' 
tenant  in  tail  of  the  said  messuaM  or  tenement 
and  hereditaments,  sitwati  in  H,  and  being  also 
seised  to  him  and  his  heirs  in  fee^simplc  of  a  mes- 
suage or  tenement  and  hereditaments  M'ith  the  ap- 
purtenances, called  otherwise 

farm,  as  the  devisee  in  fee  thereof 
named  in  the  wrll  of  W.  D.  his  grandfather: "and 
being  also  seised  to  him  and  his  heirs  in  fee-simple 
of  another  messuage,  firm,  lands,  and  heredrta- . 
nients  called  otherwise 

farm,  did  by  his  last  will  and  testament  la 
writing,  duly  executed  and  attested  for  the  devise 
of  lands  of  inheritance,  and  bearing  date  on  or 
about  the  l6th  day  of  December  in  the  year  17€0, 
give  and  devise  his  said  messuage  or  tenement^ 
fiirm,  lands,  and  premises,  situate  in  H.  aforesaid^ 
and  now  called  otherwise 

(charged  with  ab  annuity  of  ;£*  to  his  wife, 

who  is  since  deceased,  for  her  life)  as  soon  as  his 
daughter  M#  should  attain  the  age  of  twenty-one 
years,  unto  his  said  daughter  and  her  assigns  for 
her  life;  and  from  and  afler  the  decease  of  his  said 
daughter,  he  gave  and  devised  the  same  unto  the 
heirs  of  her  body,  lawfully  issuing.  But  in  case 
the  said  daughter  should  not  live  to  attain  the 
age  of  twenty-one  years,  or  leave  issue  of  her  body 
lawfully  begotten^  then  the  «aid  testator  devised 


M  A?Pf|fW¥. 


his  said  fnessuagesi  lands,  and  heredltatneDts  at 
H«  io  manB^r  therein  mentioned.  And  the  said 
J.  N*  by  his  said  will  also  gave  and  devised  all 
that  his  ines^u4ge  or  tenement,  farmi  lands,  and 
premises  in  H.  aforesi^id  called  or  known  by  the 
q^me  of  when  and  as  soon  as  his 

said  daughter  M.  should  attain  her  age  of  twenty*^ 
one  yearsyunto  his  said  daughter,  her  heirs  and  as- 
signs for  ever.  But  in  case  his  said  daughter 
should  not  live  to  attain  the  age  of  twenty*one 
years,  or  leave  issue  of  her  bpdy  lawfully  begotten, 
then  he  devised  the  same  messuage  or  tenement, 
fiirmi  lands,  and  pYemises  last  mentioned  in 
ipanner  in  the  said  will  expressed  •  And  whereas 
the  said  J.  N.  departed  this  life  on  or  about  the 
d^y  of  ip  the  year  of  our  Lord 

without  having  in  any  manner  altered 
or  revoked  his  said  will,  leaving  his  said  daugh* 
t^r  M.  his  qnly  child  and  heir  at  law*  And  the  said 
in  pWft  recited  will  of  the  said  J.  N.  was,  after  hia 
46e^se^  and  on  or  about  the  6th  day  of  July,  duly 
proved  in  thf  Consistory  Court  of  the  Lord  bishop 
of  W«  at  W.  4nd  mhereae  the  said  M.  the  daugh* 
ter  of  the  said  J.  N^  intermarried  with  D*  H,  A^^^d 
Vhirene  by  indenture  bearing  date  qmai  about  tho 
99th  day  of  December,  in  the  year  1781,  and  made 
«lfxpresa^d  to  beinade  between  the  said  D.H.  and 
tb«  aaid  M«  then  the  wife  of  the  said  P,  H«  of  the  one 
parti  apd  W?  B.  of  the  other  part ;  and  by  a  fine  eur 
fifm^ance  de  dr^it  come  ceo^  &;c.  levied  in  puf^ii* 
anc^  pf  an  agreement  cop  tailed  in  that  indent* 
^ure  in  the  co^rt  of  ancient  dem^^p^  of  the  manor 
and  h^mdred  of  O.  of  which  the  paid  messuage^ 

Uxmt  Up44a  ap4  h^rfditani^Qt?  <»\W4  ^n 
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hoUkU}  Jll  tbo^  three  several  messuages  or  teBC^f 
ments,  farms,  lands,  and  hereditaments  hereiaaftef 
described,  ta  be  called  by  the  names  of 
with  the  appurtenances,  were  or  were  expressed  ot 
intended  to  be  settled  and  assured  to  the  use  of 
the  said  W.  B«  and  D.  H.  their  heirs  and  assigns, 
nevertheless,  as  to  the  estate  and  interest  of  tho 
said  W.B*  and  hi$  heirs,  of  and  in  the  said  heredn 
taments  and  premises,  in  trust  for  the  said  D.  H« 
his  heirs  and  assigns*    But  as  a  fine  levied  in  tho 
court  of  ancient  demesne  is  pot  a  fine  within  the 
statutes  under  which  proclamations  are  made^  aueh  , 
fine  was  not  an  effectual  bar  to  the  said  estatM 
tail*   An4  whereas  J.  H»  formerly  of,  &€•.  surgeon, 
by  his  last  will  and  t^tament  in  writing  duly,  ex* 
ecuted  and  attested,  for  the  devise  of  lands  of  int 
heritance,  ^nd  bearing  date  on  or.  about  the  ISth 
(day  pf  June  178S  (amongst  other  things)  gave  ami 
bequeathed  unto  his  sop  the  said  D*  H«  all  hta 
|[the  said  teslator*sj  lands  and  premises^  held  bjr 
copy  of  coiirt  roll  in  C#  iucluding  the  te^^ementa 
then  inhabited  by  S.  H^  |}nd  £•  and  his  house  laA 
land  in  D?  likewise  the  house  inhabited  by  F.  J» 
And  %vhereqs  the  said  J.  H*  departed  this  life  on  tm 
about  t}ijp        day  of        1783,  without  having  ia 
any  manner  altered  or  revoked  his  said  wilUnving 
T«H.  his  eldest  son  and  heir  at  law«  And  theaamt 
will  was,  after  the  death  pf  the  said  J.  H.^abd  on 
or  about  the  seventh  day  of  March,  in  the  year  of 
our  Lord  179I»  pro^red  in  the        pimrt  of  .     And 
ichereas  at  a  court  held  for  themanor  and  hundred 
of  C*  aforesaid,  on  or  about  the  28th  day  of  Octq^ 
ber,  in  the  year  1782,  the  said  IX  H.  c^  the  son  and 
devisee  of  the  said  J.  H.  was  admitted  tenai)^  tq 
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the  several  lands,  tenetncDtSi  and  hereditaments^ 
late  of  the  said  J*  H.  holden  of  the  said  manor 
and  hundred  of  €•  by  copy  of  court  roll.     To  hold 
to  him  and  his  heirs  for  ever,  according  to  the  form 
and  effect  of  the  said  will,  and  according  to  the* 
custom  of  the  manor  and  hundred  of  C,      And  at 
the  same  courts  the  said  D.  II.    surrendered   alF 
the  same  lands,  tenements^  and  hereditaments,  to 
the  use  of  such  person  or  persons  as  he  in  and  by 
)iis  last  will  and  testament  should  give,   devise/ 
direct,  limit,  and  appoint*    And  whereas  in  the 
Revise  contained  in  the  said  in  part  recited  will 
pf  the  said  J.  H*  of  bis  said  lands  held  by  copy  of 
pourt  rolland  other  hereditaments,  to  his  said  son 
IX  H.  no  words  of  inheritance  were  used,  and  it 
j8  apprehended  that  the  said  D«  H.  took  only  aQ 
estate  for  life  in  the  said  lands  and  hereditamentSr 
mnder  that  devise.    And  whereas  the  said  D.  H^i 
was  possessed  of  or  otherwise  well  entitled  to  the 
]Hece  or  parcel  of  ground,  with  the  dwelKng-house, 
edifices,  and  buildings  tliereon  erected,  situateand 
lying  in  the  parish  of  €•  aforesaid,    hereinafter 
described  aud  assigned,or  otherwise  assured  orin»> 
tended  so  to  be,  with  the  appurtenances,  for  the^ 
residue  of  a  certain  term  of  five  hundred  years 
therein  created,  by  indenture,  bearing  date  on  or 
about  the  lOtb  day  of  March  in  the  year  1745* 
And  whereas  the  said  D.  H.  by  his  last  will  and  tesr 
tament  in  writing  duly  executed  and  attested  for 
the  devise  of  lands  of  inheritance,  and  bearing  date 
on  or  about  the  1 6th  day  of  December  in  the  year 
1784,  gave  and  devised  unto  his  daughter  H.  her 
heirs  and  assigns  for  ever,  all  that  hi&copyhold  mes-: 
suage  or  tenement,  buildings  and  hereditaments^' 
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then  in  the  occupation  of  J.  D.  and  himself,  siting 
ate  and  lyipg  in  D — street,  in  C«  aforesaid  caUed 
or  known  by  the  name  of  H;  being;  all  or  part  of 
the  said  copyhold  liereditaments,  which  werede^- 
vised  to  him  the  said  D.  H.  as  aforesaid.    And  he 
tlesired  that  tlie  lords  of  the  manor  of  C*  afore-- 
said,  or  their  ste ward,  m'ouM  admit  his  wife  and  bis 
brother- inr law  J.  M.  as  guardians  of  his    said 
daughter  H.  during  her  minority*     And  the  said 
testator  also  gave  and  devised  unto  his  daugliter 
A*  her  heirs  and  assigns  for  ever,   all  those  his 
freehold  messuages^  lands,  tenements,  and  heredi* 
laments,  with  their  appurtenances,  situate  in 
in  C«  in  the  occupation  of  W*  C.  labourer,  and  ia. 
in  C*  aforesaid,  in  the  occupation  of  F«  0«  la- 
bourer;   And  also  all  those  his  ten  copyhbld  te^ 
nementSi  with  the  buildings,  gardens,  and  appnrte*^ 
nances  thereunto  belonging,  situate  and  lying  inC; 
aforesaid,  and  then  iuthe  occupation  of  S.  C  and 
others*    To  hold  to  his  said  daughter  A.  her  heirs 
and  assigi^s  for  ever.   And  the  said  testatordesired 
thatthelords  of  the  manor  of  C«  or  their  steward^ 
WQuld  admit  his  said  wife  and  his  said  brolber-in-* 
lawJ.'M.  as  guardians  of  his  said  daughter  A. 
during  her  minority.     And  the  said  testator  gave 
and  devised  unto  his  son  and  his  heirs,  all  thosehis 
three  several  freehold  farms  with  the  messuages, 
buildings,   lands,    hereditaments,   and    appurte- 
nances thereto  belonging,  situate  and  lying  at  H* 
in  the  parish  ofO  •  then  in  the  occupation  of  him* 
selfanfi  H.C.  respectively,  with  the  stock,  rights, 
nien)bcr9,  and  appurtenances  thereto  belongings 
(subject  to  cej-tain  annuities    to   the  said  tes* 
tator's  wifej     But  in  an  event  which  happened^ 
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Mftiely,  in  cane  his  said  son  should  happen  to  diif- 

part  this  life  before  his  attainment  of  the  age  of 

twenty-one  yearsi   without  leaving  any    lawful 

iasue  of  his   body  then  living,  the  said  testator 

gave  and    devised  all  his  said  freehold  farms^ 

buds,  hereditaments^  and  premises  ftituate  at  H. 

tffotesaid  unto  his  said  daughter  H.  her  heirs  and 

iUsignS)  subject  to  a  further  annuity  to  his  Said 

wife.    And  if  all  his  said  children  should  happen 

to  depart  this  life  during  their  minorities  with* 

out  leaving  any  lawful  issue  of  their,  his,  or  her 

liodies  or  body  then  living,  then  the  said  testator 

gave,  devised^  and  bequeathed  all  and  every  h\i 

real  and  personal  estates  whatsoever  and  wher^so* 

«ter  (subject  as  aforesaid)^  unto  bis  nephews,  the 

said  J;  it  H.  and  to  J.  M.  the  younger/  and  F.  7*. 

tfatir  heirs,  executors,  administrators,  and  itssi|iti!i^ 

for  ever,  equally  to  be  divided  between  them,  share 

hnd  share  alike, they  paying  thereout  certain  annut-^ 

ties  thereby  given  to  his  said  wiftw*  And  the  said 

testator  appointed  his   wife  M.  and  his  bndther 

T;  H»  and  his  brother-^in-law  J.  M.  e^ecutdri  iti 

tfust  of  his  will  and  guardians  ht  all  tAh  skit! 

children.    And  ^hereai  the  %M  D.  H.  byn  e** 

dicit  to  his  Said  wil^  diily  executed  and  attesiedli 

for  the  devise  of  lands  of  infaerttance,  and  beariflg 

date  on  or  about  tlie  lath  day  of  May,  m  the  ywr 

1785,  in  case  his  said  daughters  H.  H.  and  A.  H* 

and  hi»  son  /.  N.  IL  and  all  aAd  every  of  them, 

should  happen  to  depktt  this  life  without  leaving 

any  lawful  issue  off  Ihetf ,  her,  or  im  bo<^«  or  hoAf 

th^ti  living,  gare;  devised,  and  beq^sRlied  tlM 

w'hote  erf"  hh  esUxe  and  effect!  botte  rt^  iiid  p»^ 

sonal,  of  What  t^tiure^  Mtwe,  or  kitid  %tiikf,  «*** 
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his  said  nephews  L  R.  H.  J.  M.  theyouiigef,  and 
F*  Ti  their  heirs,  executors,  administntofi,  aad 
assigus  for  ever,  to  be  equally  divided  between 
theiti,  share  and  share  aJik^  and  they  to  take  a^ 
tenatits  in  common,  and  tiot  as  joint-tenants,  anb* 
ject  to  the  several  payments  in  his  said  will  tx* 
pressed^  and  to  all  other  incumbrances  and  pay* 
ments.  And  whereas  the  said  D»  H«  departed 
this  life  on  or  about  the  day  of 

without  having  in  any  manner  altered  or  re* 
voked  his  said  will  otherwise  than  by  the  siid  co* 
dicil  thereto,  and  without  having  altered  or  re* 
yoked  that  codicil,leaving  his  said  daughters  H»  H* 
and  A*  H»  and  his  son  the  said  J.  N-  H*  him  sur- 
viving s  And  the  said  in  part  recited  will  ind  eo* 
dicil  were  afterwards,  and  on  or  about  the 
day  of  duly  proved  in  the  ..  court  of 

;  And  whereas  by  indentures  of 
lease  and  release  bearing  date  respectively  oh  or 
about  the  88th  and  29th  days  of  SepteMbei; 
in  tbi  year  1 786,  and  made  or  expressed  to  be 
mdde  between  the  said  T»  H.  of  the  one  part^ 
attd  the  said  M.  H«  and  J.  M.  and  which  said 
M^  H»  J»  M.  and  T«  H«  are  therein  deserifaA* 
ed  to  be  executors  in  trust  named  in  the  said 
will  of  the  said  D.  H.  of  the  other  part.  It 
is  minessedj  that  In  consideration  of  £  to 

the  said  T.  H.  paid  by  the  said  M«  H*  and  3.  M. 
being  part  of  the  trust  monies  arising  under  the 
will  of  the  said  D.  Hi  the  two  messuages  or  tene* 
tnents  hereinafter  described  and  releisedor  intend- 
^  so  to  bc,and  hereinafter  mentioned  to  have  been 
purchased  of  and  from  tlie  said  T^  H*  with  the 
appunenances^  wire  convvj^d  and  assured  by  the 
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$md  T*  H«  unto  the  said  M.  II.  and  J.  ^.  Ttt 
trust  for  and  to  the  use  of  the  $aici  J.  N.  H*  H^ 
If.  and  A»  H.  the  infant  children  of  the  said  D.  H. 
their  heirs  and  assigns  for  ever.  And  whereas  by 
indenture  of  assigu men t  bearing  date  on  or  about 
theSpth  day  of  September,  in  the  year  1786^  and 
made  or  expressed  to  be  made  between  the  «said  T. 
H*  of  the  one  partr  and  the  said  M.  H.  and  J.  M» 
(and  which  said  T.  H.  M.  H.  and  J.  M,  arc  therein 
described  in  like  manner  as  in  the  last  in  parte 
recited  indentures)  of  the  other  part ;  the  four 
pieces  or  parcels  of  land  hereinafter  described  and 
assigned,  or  otherwise  assured  or  intended  so  to  be, 
with  the  appurtenances,  were,  for  the  consi'dera- 
tions  therein  mentioned,  assigned  by  the  said  T. 
H*  unto  the  said  M.  H.  and  J.  M»  their  executors, 
administrators,  and  assigns,  for  the  residue  of  Wo 
several  terms  of  one  thousand  years,  and  one  thou* 
sand  years  therein,  in  trust  for  the  said  J.  N.  H* 
H.  H.  and  A.  H.  their  respective  executors,  admi- 
nistrators, and  assigns,  subject  to  the  rents  and 
covenants  in  the  original  indentures  of  demise  con- 
tained.  And  whereas  by  indenture  of  feoifment> 
bearing  date  on  or  about  the  l6th  day  of  Match» 
in  the  year  1 787,  and  made  or  expressed  to  be  made 
between  H.  L»  of  the  one  part,  and  the  said  J.  M* 
of  the  other  part,  and  by  livery  of  seisin  made  ac* 
cording  to  the  form  and  effect  of  the  same  inden- 
ture, the  messuage  or  tenement  and  heredita- 
ments hereinafter  mentioned  to  have  been  pur-^ 
chased  of  and  from  the  said  H.  L.  and  hereinafter 
Tcleaded,  or  otherwise  assured  or  intended  so  to  be, 
M^rth  tlie  appurtenances,  were,  in  consideration  of 
'£'  paid  by  the  said  J»  M.  to  the  said 
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Hi  L.  granted,  enfeoffed,  and  conveyed  by  the  Mid 
H*  L.  unto  and  to  the  use  of  the  said  J.   M»  his 
liei»  and  assigns  for  ever.    And  whereas  by  a  cer- 
tain deed  poll  or  memorandum  indorsed  on  the  last 
in  part  recited  indenture,  and  being  under  the  hand 
and  seal  of  the  said  J.   M.  and  bearing  date  on  or 
about  the  t4th  day  of  July  in  the  year  1791»  after 
reciting  that  the  sum  of  j£*  paid  to  the^said  H*  L« 
by  the  said  J. M*  was  not  the  prope  r  monies  of  the 
said  J.M.  and  that  the  same  was  part  of  the  residue 
of  the  personal  estate  and  effects  of  the  said  D.  H. 
aud  by  htm  given  and  bequeathed  as  aforesaid,  thp 
said  J.M«  in  consideration  of  the  premisesydid  de« 
clare  and  agree,  that  the  same  messuage,  heredita-* 
ments,  and  premises,  were  granted  and  conveyed 
to,  and  his  name  used  only,  intrust  with  them  the 
said  T.  H'«  and  M.  H.  for  such  useS|  intents,  and 
purposes,  as  were  mentioned,  expressed,  and  de- 
clared  in  the  said  will  of  the  said  D*  U.  of  and 
concerning  other  the  messuages,  hereditaments, 
and  premises,  iu  the  said  M^ill  mentioned.     And 
he  did  th  ere  by*  declare  and  agree^   that  the  said 
messuage,  hereditaments,  and  premises  should  at 
all  tiuies  thereafter  remain,  continue,  and  be  to  the 
same  uses,    upon  the  sam^tru^its,  and  for  the  same 
ends,  intents,  and  purposes  as  otiier  the  messuages 
or  tenements,    hercditameiits  and  premises,  late  of 
the  said  I).  11.  were  subject  and  liable  to  under  and 
by  virtue  of  his  said   will,  freed   and  absolutely 
dischari«:ed     from   all  manner  of   incumbrances 
made,  done,  or  sutfered,  or  thereafter  to  be  made, 
done,  or  suffered  by  him  the  said  J*  M.  his  heirs, 
-  executors,  administrators,  or  assigns.     Ard  whtrc* 
as  the  said  J.N.  H.  departed  this  life  oim^  abou 

[c] 
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the  \6th  day  of  August  in  the  year  1791,  under 
\Re  age  of  twenty-one  years  and  without  leaving 
lany  Issue  of  his  body  lawfully  begotten.  And 
Whereas  the  said  H.  H.  departed  this  life  on  or 
about  the  27th  day  of  Marcbi  1792,  under  the  age 
of  twenty-one  years,  and  without  leaving  any  issue 
of  her  body  lawfully  begotten.  And  whereas  the 
said  A.  H.  attained  the  age  of  twenty-one  years 
t)n  or  about  the  3d  day  of  December,  in  the  year 
of  our  Lord  1803,  and  on  or  about  the  7th  day  of 
May  in  the  year  1805  intermasfed  with  the  said 
C  C.  her  husband.  And  whereas  the  said  T.  H* 
departed  this  life  on  or  about  the  day  of 

in  the  year  of  our  Lord,  1 805.  And  the 
said  J.  R.  H.  is  the  eldest  son  and  heir  at  law  and 
customarv  heir  of  the  said  T.  H.  and  as  such  is 
the  cnstomar}'  heir  of  the  said  J.  H .  And  whereas 
the  said  J.  R.  H.  hath  elected  to  take  the  said  se- 
veral copyhold  and  other  hereditaments,  which 
under  the  devise  in  the  said  in  part  recited  will  of 
tile  said  J.  H.  passed  to  the  said  D.  H.for  his  life 
only,  and  to  which  the  said  J.  R.  U.  is  now  become 
entitled  as  the  heir  at  law  of  the  said  J.  H.  as  afore- 
said, and  to  disclaim  and  release  all  his  estate, 
right,  title,  and  interest  in  and  to  the  share  ta 
which  he  is  entitled,  subject  to  such  contingency 
as  aforesaid  under  the  will  of  the  said  D.H.of  and 
in  the  other  real  estate^^  late  of  the  said  D.  H.and 
which  hare  been  purchased  by  and  out  of  his  perso* 
nal  estate  since  his  decease  as  aforesaid,  and  also 
c  f  and  in  the  residue  of  the  personal  estate  late  of 
the  said  D.  H.  and  hath  agreed  to  release  hia 
share,  estate,  and  interest,  of,  in,  and  to  all  other 
the  real  and  personal  estates,  late  of  the  said  D«  H. 
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Unto  the  said*  A.  C.  her  heirs,  executors,  adminis-» 
trators,  add  assigns,  or  in  such  manner  as  she 
shall  direct  or  appoint.      An4  whereas  the  said 

C.  C.  and  A.  his  wife  are  desirous  of  suffering  a 
common  recovery  of  the  several  messuages,  farms^ 
landsj  and  hereditafnents  hereinafter  described 
and  released,  or  otherwise  assured  or  intended  so 
to  be,  called  by  the  respective  names  of 
otherwise  and  otherwise 

with  the  appurtenances  in  the  court  of  ancient 
demesne,  whereof  thesame  are  holden,andarecovery 
of  the  other  messuages,  lands,  and  hereditaments 
liereinafter  described  and  released,  or  otherwise 
assured'or  fntended  so  to  be,  (not  being  of  that 
tenure)  in  his  rhajesty's  court  of  Common  Pleas, 
at  Westminster;  and  of  settling  the  same  mes- 
suages;  farms,  lands,  tenements,  and  hereditaments 
respectively,  as  far  as  they  are  interested  therein. 
To  the  uses  h6reinafter  expressed  and  declared 
of  and  coftcerriirfg  the  same  hereditaments  re- 
spettively.  And  th6  said  J.  R.  H.  hath  at  their 
•request  agreed  to  join  in  the  conveyance  of  the 
several  messuages,  farms,  lands,  tenements,  and  he- 
wditamentsV  respectively,  for  the  purpose  of  rdeas- 
ing^and  extinguishing  All  his  estate,  share,  and 
interest  therein,  and  also  to  assign  and  "release 
unto  the  said  C.  €.  and  A.  his  wife  all  his  share 
and  interest  in  the  personal  estke;  tatc^  of  theisaid 

D.  H.  in  such  manner  as  is  hereinafter  cbritariied* 
And  the  said  WJ  B.-  hath  also  agreed  to  join  in 
ith^M^presieiits  for  the  purpose  of  transferring 
Oiir  the  estate' •  (if  any  )  'in'  thV  siid  knds  of  thie 
{tenure  of  'aficient  flemesnd,  knd  comprised  in 
the  said  fine  which  are  ndw  Veifted  in  hrm.    N(W 

[C2] 
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this  inrJviture  xtifr,e,sstth^  lliat  f»»p  docking,  bar- 

.  rh\gy.  and  dcsl zoning  all  estates-iaii  of  Jiiid  iw  the 

5^      ^  sevcictl  nusba:  r*  ^  Sarins,  lands  undliereditamenls 

liereinaftei  dt •;:•; ibecl  and  licit^hy  reka^Vd  or  other- 
wise assured  or  intended  so  to  be ;    an\l  all  rcver* 
slons  ap<l  rt  n.aindera  expectant  or  defjending  on 
.   the  saine.esUic$-t:xil,  and  all  coudttions  andcaila- 
terai  li;niiutions  anoexed  thereUi,  atid  for  settling 
and  assuring  the  same  inrssuu}(es»  farms,  \tsiA% 
and  hereditaments  rcspectivdy»  7*0'  ikt  um  here- 
inafter limited  and  declared  of  ami  concerning  the 
same,  and  for  givinjf  rffect  to  such  election  of  the 
said  J.  K*  il.  as  hereinbefore  recited^  Jni  ds9  ^^ 
consideration  often  shillings  of  lawful  movty  cor« 
rent  in  Great  Britain  to  each  of  them  thcittdl* 
R.  n.  W.  B.  C.  C.  and  A.  his  w\h  welt  and  IfiHj 
paid  by  the  said  J.  S.  imn^ediately  1>eft)rc  the  exf^ 
cutiou  of  these  piesents,    the  receipt  >vhereot  « 
hereby  acknowledged^  the  saiit  J.  It  H.  an**^' 
B.  (at  the  request  and  by  the  dijreci  ion  and  appoint- 
ment of  the  said  C*  C.  and  A  his  wife  t^iirtrci  bt 
their  respective  executions  of  these  pre^iaits),  w>" 
also  the  said  C  C.  and  A.  his  wife  aicofdieg  to 
their  respective  shares,  estates,  rights^  andtatf 
Tists  iu  the  premises^  but  no  furtber  or  otherwise, 
have,  and  each  and  every  of  thcni  kaik^  barj?*^^j 
aold^  and  relea^d,  and  by  thete  presents  d0,  ^^ 
each  and  crery  of  tliem  ddtk  bargai  n,  ^dl  a"^  ^ 
lease  unto  the  said,  J.  S.  his  heirs  and  assigoSi)  ^ 
'^-""-  the  actual  possession  of  the  said  J.  S.  now  Ikw? 

in  virtue  of  a  bargain  and  sale  tbetrof  ■»•«•«  *•  "'. 

^y  the  «aid  J.  R.  H.  W.  B.  C.  C.  and  A.  his  mft » 
consideration  of  five  tbilliofii  paid  toea<:h  of  tw^ 

,  *  by  the  taid  J.  S.  by  indenture  beating  d«teOT  t» 
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diy  next  before  the  <1ay  of  the  elite,  and  executed      * 
•  bef(U'e  the  execulion  of  Ih^se  prest-nts,  for  one 
wl^ole  year,  to  be  computed  frt)i!!  H^e  <^!ny  next  be- 
fore tlve  day  of  the  date  of  the  s  n^  i'ujcnfnre  6f 
.  bargain  and  wle,  (and  .by  force  of  rh'»  star  ate  nrade 
for  traiiiiferri ng  uses  into  f/os^etvsrDn ),  Ail,  &C. 
(here  the  paroeii>\venr  inserted,  j   //>ic/  .?//  hoiise??, 
<  cottages^  oothouMis,  edifjces,  bui?t!ing5.,  barns',  ara- 
bles, yards,  gardens,  orchiir<U;  closes  of  land,  lueH- 
dow  and  pasture  feed inj^^s, wood 5.  uiidf'rwood^.  Mid 
the  ground  and  soil  thereof,  coiDnions,  and  ronft- 
Qioa  of  past  are  and  of  turbary,  and  other  cominoA- 
ablerightSi  hedges,  ditches,  fences,  mMtinr's,  ways, 
paths  waters,  water  courses,  Klwrties,  prtviteges, 
.easements,  profits,   commodities,' advantages,  and 
emoluments,  whatsoever^   to  the  said  niessuagts, 
.farms,  lands,  and  faerediraments  hereby  released,  or 
othenviseaMured  or  intenditlsoro  he.or  any  of  thdm 
respectively  behmgingor  tu  any  wi^^e  appertain ihg 
or  accepted,  reputed,  deemed,  taken,  known,  held, 
occupied,  or  enjoyed,  as  part,  parcel,  or  menfiHer 
of  the  same,  or  any  of  them  respectively.     And 
the  reversion  and  reversions,    remainder  and   re- 
mainders yearly  and  other  rents  and  prrfits  of  the 
said  messuages,  farms,  lands,  heredttvimenrs,  and 
|>remises  hereby  released  or  o^hervvise assured  or  in- 
tended solo  Ik,  and  evrHpart  and  parcel   of  the 
samc^  with  their  and  every  of  iheir  rights,  nieniln  rs, 
aod  appurtenances.     And  all  thet-suie,  right,  title, 
interest,  use,  trust,  iuheviiance,  term,  and  reruis 
foriife  of   lives,  propn.y,  p»>sseSdion,-^posbilji:ity, 
benefit,   and  equity  uf    -v-diiiijiplion,    clain,,  and 
demand,  whatsoever,  at    lay  a.i^!   in   e({uity,    or 
otherwise  howsoever,  ci  them,  the  said  J.  lU  H. 
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W.  B*  and  C.  C«  and  A*  his  wife»  and  of  each 
aiid .  every  of  thern^  of,  in,  to,  ^^d  out  of  the  said 
messuages^  farms,  lands,  heredUaments,  and  pre- 
mises hereby  released^  or  othcrwjjse  assured  or  in- 
tpnded  so  to  be  and  every  p<^t  ^nd  parcel  lof  the 
same,  with  their  apd  everyof  their  jights,  mem- 
]bers,  and  appurtenances.  To  have  and  to  hold  the 
said  messuages,  farms,  ]and%hereditamentS|andaU 
and  singular  other. the  premises  hereby  released  or 
otherwise  assured  or  intended  so  to  be,  and  every 
part  and  parcel  of  tbf  aaove,  with  their  and.  every 
of  their  rights,  meinb^r^  and  tq^ujtenances,  unto 
the  said.  J*  S.  his  heirs  and  assig^Witdischaiiged  of 
and  from  al\  estate  rights  title,  and  ^intserest,  of  the 
said  J.  R«  l\f  in, or  to  the  same  messuagea,  farcns^ 
lands,  tenements,  and  hereditament9,or  any^of  them, 
or  any  part  oj  share  there^,  butmbject  and  with- 
out ^.prejudice,  to  ,ai)y  right,,  ti-tlet  or  interest 
which  , the  said  J*  M».and  Jr  Tt  ^nd-eachor 
either  of  them  can  or.piavh^ye  QriclMin>  under  or 
by  virtue  of  the  last  will  and  testament  of  the  said 
D.  Hf  nevertheless,  tptheusps,  and  ibr  the  ends, 
Jnten ts, and  purpose^,. hereinafter expiressed  and  de- 
clared (thet  is.tpsay),a$^to;  for,  and  concerning 
such,  and  so  mapy,.^nd  such  part  and  parts,  of  the 
said  messuages,  farms,  lands,  hereditaments,ta|3d 
premises  hereby  relea&ed,or  otherwise  assured  or  in-? 
tended  so  to  be,  as  are  within  the  jurisdiction  of 
the  court  of  ancient  demesne  of  the  manor  apd 
hundred  of  Q.  afor^aid,  with  the  appurtenancesji 
To  the  use  of  the  said  J.  S.  his  lieir^  and  assigns, 
for  pver,.and  as, to,  for,  and  concerningall  other  the 
messuages,farms,lands,hereditament$,  and  premises 
^lereby  released  or  otherwise  assumed  or  intended  aq^ 
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to.be,  with  the  appurtenances^  not  being  within 
the  jurisdiction  of  the  said  court  of   ancient  de- 
mesne, To  the  use  of  the  said  T.  S.  his  heirs  and  as- 
signs, To  the  intent  that  the  said  J.  S.  and  T.  S.  re- 
spectively may  be  tenants  of  the,  freehold  of  all 
and  singyl'ar  the  messuages,  farms,  lands,  heredita- 
ments, and  premises  hereby  limited  in  use  to  them 
thes^id  J*  S^ajod  T,  S-  respectively,  and  everj^  part 
and  parcel  of  the  same  respectively  with  their  re- 
spective rights,  members,  and  appurtenances,  to 
the  end  that  two  or  more  good  and  perfect  common 
recoveries,  with  double  voucher,  may  be  had  and 
suffered  of, the  same  lands  and  hereditament,  re- 
spectively;  and  for  that 'purpose,   it   is  hereby 
directed,  declared,   and  agreed,  by  and  between 
all  the  said   parties  to  these  presents,    that  the 
said  J.  S.    shall  permit  and   suffer   the   said  J. 
E.  or  some  other  person  or  persons,  at  the  costs 
and  charges  in  all  things  of   the  said  C.  C.  his 
heirs,  executors,  or   administrators,   at  any  time 
or  times  hereafter,  to  sue  forth  and.  prosecute 
against  him  the  said  J.  S.  out  of  his  majesty's  high 
court  of  Chancery  one  or  more  writ  or  writs  of 
right  close  directed  to  the  of  the  said 

manor  and  hundred  of  O,  and  to  be  duly  returned, 
and  make  protestation  to  prosecute  the  same  writ 
in  nature  of  a  writ  of  entry,  sur  disseisin  en  lepost 
and  thereby  demand  of  the  said  J.  S.  such  and  ^ 
many  and  such  part  and  parts  of  the  several  mef-^ 
suag^s,  farms,  lands,  hereditaments,  and  premisjja. 
.  hereby  released  or  otherwise  assured  or  intended s<h 
to  be,  as  are  within  the  jurisdiction  of  the  said 
court  of  ancient  demesne,  and  hereby  limited  in 
use  to  the  said  J«  S.  with  dieir  and  every.  o£  tjieir 
rights,  members,  an^- a^uTtenanceS|  by  such  9ptp 
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good,  sufficient,  and  proper  names,   number  of 
messuages    and  acres,  quantities,  qualities,  and 
other    descriptioas    as  shall  be  deemed    necet^ 
sar}',  proper,  sufficient,  and  requisite  to  comprise 
the  same ;  and  the  said  T.  S.  shall  permit  and  sufler 
the  said  J«  £.  or  some  other  person  or  persons,  at 
the  costs  and  charges,  in  all  things  of  the  said  C. 
C.  his  heir$«  executors  or  administrators,  at  any 
time  or  times    hereafter  to  sue  forth  and  prose* 
cute  against  him  the  said  T.S.  out  of  his  majesty's 
high  court  of  Chancery  one  or  more  writ  or  writs, 
of  entry,  sur  disseisin  en  lepost^  returnable  before 
his  majesty's  justices  of  the  court  ofCommon  Pleaa 
at  Westminster,  and  thereby  demand  of  the  said  T. 
S.  such  and  so  many,  and  sue!)  part  and  parts,  of 
the  messuages*  farms,  lands,  heireditaments,  and 
premises   hereby  released,  or  otherwise  assured  or 
intended  so  to  be  as  are  not  of  the  tenure  of  an- 
cient demesne,  and  as  are  hereby  limited  in  use  to 
the  said  T.  S.  with  their  appurtenances,  .by^  such 
good,    sufficient,   and  proper  names,  number  6f 
messuages,   and  acres^    quantities,  qualities;  and 
other  desciiplions,  as  shall  be  deemed  necessary, 
proper,  £i:('l'^in  r,   kikI  requisite  to   comprise  the 
same  ;  i  n'.i  tir^t  the  said  J.  S.  audT*  S.  respecti%'6- 
ly  fiha^j  in  their  own  persons,  or  by  their  attorney 
or  atlcrni'js,  Lwvf  illy   authorised  in  that    iHfhalf, 
appear  to  the  snniwf  writs  tcspectively^    and  vouch 
to    warranty    the   said  C.  C.  and   A.  his  wife ; 
and    that    the    said  €•  C.  and  A*  his  wife  shall 
in  their  own  persons  or  by  their  attorney  or  at* 
ton.ies  lawfully    nuthoriscil  in  that  behalf,   afU 
pear  gratis  and  freely  enter  into  the  warranty 
of  the  said  J.  S.  and  T*  S.  respectively,  and  taking 
the  same  upon  themselves,  vouch  o\*cr  to  warrant 
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tyi  the  common  voudiet  for  tlie  time  being  of  the 
said  courts  of  ancient  demesne  and  Common  Pleas 
respectively,  who  shall  appear  gratis,  and  freely 
enter  into  the  warranty  of  the  said  C.  C  tnd  A* 
his  wife,  and  after  imparlance  make  default,  so  tha^ 
judgment  may  be  given  upon  the  said  writs  re^ 
spectively,  and  every  of  them  for  the  said  J.  E.  or 
other  demandant  or  demandants  therein  respecf 
tively,  to  recover  all  and  singular  the  said  rnes* 
sua^es,  farms,  lands,  hereditaments*  and  premise^ 
hereby  released,  or  otherwise  assured  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  apj- 
purtenances,  by  such  names,  qualities,  quantities, 
,and  other  descriptions  as  aforesaid,against  thesai4 
J.S.  and  T.  S.  respectively,  and  for  them  respec* 
lively  to  recover  in  value,  against  the  saidC«C.an4 
A.  his  wife,  and  for  the  said  C.  C.  and  A.  his  wife 
to  recover  in  value  against  the  common  voucbeest 
as  is  usual  in  such  cases,  aud  that  upon  all  and 
every  recovery  and  recoverieS|  to  be  suffered  sfl 
aforesaid,  ejcecution  may  be  sued  and  prosecuted 
by  and  seisin  had,  taken,  and  delivered  unto  tl|e 
said  J.  £.  or  other  demandant  or  demandants  ac- 
cordingly  ;  and  that  every  other  act  or  thing  re- 
quisite or  proper  to  be  done  or  executed  for  the 
purpose  of  suffering  and  perfecting  two  or  more 
common  recoveries  of  the  several  messuages,  farms, 
lands,  hereditaments,   and  premises  respectively 
hereby  released  or  otherwise  assured  or  intended  so 
to  be,with  double,  treble,  or  other  voucher,  to  dock 
the  estates-tail  of  the  said  A.  C.  of  and  in  the  said 
several   messuages,  farms,  lands^  hereditaments, 
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amd  premises,  and  all  reversions  and  remaiuderf 
oyer  and  expectant  upon  the  same  estates- tail, 
and  to  transfer  and  settle  the  same  messuages,  farms, 
lands/and  h(^reditamenttf  to  the  uses  hereinafter 
limited;  Expressed,  and  declared  thereof,  may  be 
ihade,  dbne;  and  executed.  And  by  way  of  direc- 
tibn  atid  declaration^  and  not  of  covenant,  it  is 
hereby  granted,  declared,  and  agreed,  by  and  be- 
tw^eien  the  parties  to  these  presents,and  they  hereby 
for  themselves,  severally  and  respectively,  aud  for 
their  ^evJfeland'  respective  heirs,  executors,  and 
adnii!i7iJ£fatot-sV  consent  and  agree,  according 
f<]Jtneir respective  estates,  rights  and  interests,  in 
the  premises,  that'  the  recoveries  hereby  agreed  to 
be  su^i'ed,  shall  be  suffered  and  perfected  with  all 
possible  dispatch,  and  that  they  respectively  and 
their  respective  heirs,  on  their  respective  parts,  will 
use  their  utmost  endeavours,  to  give  effect  to  the 
same  recoveries,  and  also  to  these  presents,  and  the 
grant,release, confirmation,  or  other  assurance  here- 
by made.  And  it  is  hereby  furtherdirected,  declar- 
ed, and  agreed,  by  and  between  all  the  parties  to 
thesifi  presents,  as  faras  they  respectively  have  any 
right,  title,  orinterestin  the  premises,  that  imme- 
diately upon  and  after  judgment  obtained,  and 
seisin  had  and  taken  upon  each  of  such  recoveries  as 
aforesaid,  each  of  the  recoveries  respectively,  so  aa 
aforesaid,  or  in  any  other  manner,  or  at  any  other 
time  or  times,  to  be  suffered,  and  also  the  bargain 
and  sale  for  a  year,  bearing  date  on  the  day  next  be- 
fore the  day  of  the  date  of  these  presents,  and  also 
these  presents,  and  the  assurance  liereby  made» 
and  all  and  every  other  fine  and  fines,  recovery 
and  recoveries^  and  other  assurances  whatsoever. 
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at  ^oy^Umeor  times  heretofore,  and  to  be  at  anytime^ 
and  from  time  to  time  hereafter  had,  made,  done,  le- 
Tled^sufiecedy  and  perfectied,  of  or  conlceming  all  or 
any  part  of  the  said  mes&uages,  farms,1ands,  heredi- 
taments/and  premises^hereby  released^orotherwise 

'  assured  or.inte&ded  so  to  be,  either  by  themselves, 
tolfily^nd  alone,  or  jointly  and  together,  with  any 

.  oth^r  lands,  tenements,  or  hereditaments  whatso* 
ever,  ;by  or-  between  all  and  every,  or  any  or 
^either  of  the  persons  who, are  parties  to  these  pre- 
jientS)  oc  to  which-  they  or  any  or  either  of  them 

,  ps  or  aoe,  or  shall  or  may  be  parties  or  pri  vies,  or  a 
pytrtygr  privy,  shall,  as  to  all  the  said  parties  to 

,lth^e  presents  respectively,  as  far  as  they  respect* 
ively  can  lawfully  or  rightfully  direct  the  uses 
of  (he same  fine  or  fines,  common  recovery  and  re- 

..  (Boyeries,  tnd  otherAssuranceS) be  and  enure, aodbe 

.f  lK]judged,  expounded,  deemed,  decreed,  and  taken 
ip.  be  and  enure,  and  that  the  same  was  and  were 
meant  and  intended,  and  is  and  are  hereby  direct- 

Jlfd,  and  declared  to  be  and  enure,  and  also  that 
tbe.^pson  or  persons  to  whom  such  fine  or  fines, 

.  common  recovery'  or  recoveries,  and  other  assur- 
ances, respectively  have  or  hath  been  or  shall  or 
may  be  levied,  suffered,  made,  and  executed,  shall 
stand  and  be  seised,  as,  to^/^r,  and  concerning  the 
said  messuages,  farms,  landSf  hereditaments,  and 
premises,: hereby  released,  or  otherwise  assured  or 
intended  so  to  be,  and  every  part  and  parcel 
of  the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  subject,  and  without 
prejudice  as  aforesaid  7b>  the  uses^  upon  the 
trusts,  and  for  the  ends,  intents,  and  purposes, 
)iereinafter  limited  and  declared  of  and  concern* 
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,iing  the  samiy  that  is  tosay^TV  tie  Me  of  such  per* 
sou  or  personSi  foe  such  estate  or  estates^  and  for 
juch  interert  or  interestfi^  by  m^v  ofamtiiity,  rent  « 
.  charge,  or  otherwise^Bd  in  such  parts,  shares,  and 
..proportions,  and  upon  such  trusts,  and  lor  such 
cndsy  intents,  and  purposes,    a«d  charged  a*d 
.chargeable,  in  such  manner,  and  either  absolutely 
or  conditionally,  and  subject  to  such  powers  of 
.sevocatton  and  of  nev  appointment  and  other 
•  powers,  provisoes,  conditions,  restrictions,  limita* 
ttons,  declarations,  and  agreements^  as  the  said  C 
.Cv  and  A.  his  wifb^  at  any  time  or  times^  and  from 
tine  to  time,  during  their  joint  lives^  by  any  deed 
or  deedS|  instrument  or  instrunieBts,  in  writing,  to 
be  sealed,  and  delivered  by  them  in  the  presence 
of  two  or  more  credible  witnesses,  and  attested  by 
.thesame  witnesses,  shall  jointly  direct,  limit, or  a{w 
..point,  and  in  default  of  such  direction,  limitation, 
and  appointment,  and  in  the  mean  time,  and  from 
time  to  time,  until  the  same  shall  take  eflS^ct,  and 
from  time  to  time  subject  to  such  uses,  trusts, 
charges,  and  interests  as  shall  have  been  directed,  li- 
mited, or -appointed  by  the  paid  C.C.  and  A.  his  wife 
' .  jointly;  tketi  to  the  use  of  the  said  C.  C\  and  A*  his 
wife,  their  heirs  and  assigns,  for  ever,  and  to  no 
other  use  whatsoever,  and  upon  no  other  trust,  nor 
for  any  other  end,  intent,  or  purpose  wliatsoever, 
.  Jnd  this  indenture  also  wiinesseth  that  in  pursu* 
ance  and  further  performance  of  tlie  said  agree* 
ment  on  the  part  of  the  said  J.  R.  H.  and  in  con- 
sideration of  lO^.of  like  lawful  money  as  aforesaid, 
to  the  said  J.  R.   H*  well  and  truly  paid  by  the 
said  C.  C«  and  A.  his  wife,  immediately  before 
.  the  execution  of  these  presents,  tiie  reiceipt  where- 
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^fii  hereby  aeknowledgeJ,  the  ftaidJ.  R.  H.  hsfk 
remisfec),  refnsed,  quit  claimed,   and  also  bargain-^ 
ed,  'toIA,  and  assigned,  and  by  these  presents  doth 
nmtse,  reliease»  quit  daim,  and  also  bargain,  sell; 
and  aisjiign  unto  the  said.  C*  C.  and  A.  his  wife; 
their  heirs,  cxicvJtohj  adininistrators,  and  assigns^ 
idlthecsute,  right, title,  interest,  term  andtermsof 
years,  benefit,  property,  and  possibility, at  law  and 
in  equity,  or  otherwise  howsoever,   of  him  the 
said  J.  IL  H.  of,  in,  to,  and  out  of  all  the  said  free- 
hold and  leasehold  messuages,  lands,  tenements, 
hereditaments,    real  estate,  and  residue  of  the 
personal  estate  atid  effects, .  aind   other  ^iroperty 
late  of  the  stid  D.  H*  devised  and  bequeathed  by 
his  said  win  and  codicil,  or  which  were  purchased 
in  manner  hereinbefore  mentioned,    and  of,  into, 
and  out  of  e^ry  part  a[nd  parcel  of  the  same,  so 
and  in  such  manner,  that  the  $aid  J«  R.  U.  majr- 
henceforth  be  excluded  of  atid  from  all  share, 
»ight,  and  interest,  bf^  lb,  and  to  theskme  real  and 
personal  estates,  aud  the  same  may  be  discharged 
of  and  from  all  claims  and  demands  whatsoever, 
of  him  the  said  J.  R«  H.  And  the  said  W.  B.  doth 
hereby  for  himself,  his  heirs,  executors,  and  ad- ' 
ministrators,  covenant,  declare,  and  agree,  to  and 
with  the  said  C.  Q.  and  A.  his  wife,  their  heirs, 
and  assigns,  that  he  the  said  W.  B.  hath  not  at 
any  time  or  times  heretofore  mar!e,  done,  execute 
ed,  committed,  or  willingly  or  knowingly  suffer- 
ed  any  act,  deed,  master,  or  thing  whatsoever, 
whereby  or  by  reason  or  means  whereof  the  said 
\messuages«  farms,  lands,  tencitients,  and  heredita- 
ments, hereby  released,  or  otherwise  assured  or  in- 
tended so  to  be,  or  any  part  theKof,  are,  is,  car  ^ 


49 


APPENDIX 


ihall^  or  oiay  be  impeached^  charged,  incumberjedi 
or  in  any  wise  affected  in  title,  charge,  estate,  *  or 
otherwise  howsoever.  And  the  said  J.  R.  H.  doth 
by  these  presents,  for  himself,  his  heirs,  execu- 
tors, and  administrators,'  covenant  and  declare  to 
and  with  the  said  C.  C.  and  A«  his  wife;*  their 
heirs,  executors,  administrators,  and  assigns/that 
be  the  said  J*  R.  H.  hath  not  at  any  time  or  times 
heretofore,  made,  done,  executed^,  committed,  or 
w&liDgly  or  knowingly  suffered  any  act,  deed» 
matter,  or  thing  whatsoever,  whereby,  or  by  reason, 
or  means  whereof,  the  said  messuages,  farms, 
lands,  hereditaments,  and  premises  hereby  released, 
or  otherwise  assured  or  intended  so  to  be,  or  the 
jaid  leasehold  pieces  or  parcels  of.  land,  and  other 
the  personal  estate  hereby  released  and  assigned  or 
intended  so  to  be,  or  any /part  of  the  samexespec* 
tively,  shall  oir  may  be  impeached,  charged,  incum« 
bered,  or. in  any  wise  affected  in.  title,  cbai^e^ 
estate,  or  otherwise  howsoever. .  In  witness,  8cc^ 
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'Bjttfyotry  Deed'for  thru  Reeontpries  in  diffef/snt  CounUe$, 
when  the  Object  is  to  preierve  Qoniir^ent  Jt^r^ainders : 

,  mndakoto  prevent  Merger  ;  and&onrect  t/^e  Intention  of 
a  Testator  in  the  Dispositions.ptade^bjf  hisWilL  See  p. 
114  of  the  Text.  .  Thought h  is  deed  was  supposed  to  con* 
cem equitable  Estates, yet  asthat^was  not  ascertained,  it 
was prq)ared  as  if  the' Estates  Hhd'been  legaL'  • 
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THIS  INDENTtTRE  of  seven  parts,  niade.thc 
Sd  day  of  July  A.  D.  1805,  and  45  George  lIL  ice. 
between  J.  W.  of  &c.  Esq.  ancf'Jf.  F.  of  &c.  mer- 
chanty  of  jthe  first  part ;  E."  W.  of  &'c.  spinster,  of 
the  second  part ;  the^said'J.  \<^  of  the  third  part ; 
J.H  .01  &c.  gentlemai),  of  the  fourth  part;  J.  M.  of 
the  saipe  place,  gentlemaii^  of  the^fifth  part ;  E.  G. 
of  &c.  merchant  of  the  sixth  part;  and  J.G.  of  &c. 
Esq.  of  the  seventh  part.  Whereas  J.  W.  late  of 
ilccE^q.  deeeased^  was  M  the  date  of  his  will  here* 
inafter  recited,  and  also  at  his  death,  seised  of,  or 
otherwise  intitled  to  a  moiety  of  two  36th  parts, 
being  a  share,  he  purchased  of  the  Right  Honours- 
able  Elizabeth  Lady  Viscountess  B.  aiid  a  moiety  of 
'  one  other  36lh  part,' being  a  share  he  purchased  of 
W.  P.  H.  Esq.  and' otbers  ;  and  a  mqiety  of  one 
other  36th  pa^ft,  being  a  share  he  purchasea  of  the 
*  Honourable  F,  W,-^ar^a"([).  His  wife,^of  and  in  that 
moiety  or  hairpart^of  the'New  River  water- cut 
and  stream  brought^  from*  C.  and  A.  in  the  coun- 
ties of  H«  and  M..or  pn^  of  them  to  L.  and  other 
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ptioes  idjteeQt,   commonly   called,   the  King's 
Moiety,  and  the  profits,  advantages,  asd  heredi* 
tamentt  thereto  helongiog ;    And  was  also  seised 
of  or  intitled  (o  one  full  S6th  share  of  the  moiety 
of  the  said  water^cut   and  stream  and  heredita- 
ments,   called  the  Adventurer's  Moiety.      And 
whereas  the  said  J.  W.  by  his  last  will  and  testa- 
ment in  writing  duly  executed  and  attested  for 
the  devise  of  lands  of  inheritance,  and  bearing 
date  on  or  about  the  31st  day  of  March  in  the  year 
1803;  (amongst  other  things)  gave,  devised,  and 
bequeathed  unto  his  dear  son,  the  said  J*^  W.  and  to 
his  friend,  the  said  J*  F.  and  the  survivor  of  them, 
and  to  the  heirs  of  such  survivor,  AH  that  his  (the 
said  testator's)  part  or  share,  comiponly  called  a 
King's  Share,  of  and  in  the  New  River;*  with  the 
rights,  members,  and  appurtenances :   tfpon  trust 
to  pay  the  interest,  dividends,  and  produce  arising 
therefrom,   unto  his  daughter  the  said  £.  W.  for 
and  during  her  natural  life ;    and  from  and  after 
berdecease«  he  gave  and  devised  the  said  part  or 
share  called  a    King's  Share,  with  the  appurte* 
.nances,  unto  and  amongst  the  children  of  his  said 
daughter  in  equal  shares  and  proportions,  and  if 
but  one  child,  then  to  such  only  child.    But  ia 
.  case  his  said  daughter  should  happen  to  die  with* 
out  leaving  issue*  then  he  gave  and  devised  the 
said  part  and  share  called  a  King's  Share,  with 
the  appurtenances  unto  his  said  son  J.  W.  his  heirs 
and  assigns,  or  in  case  of  his  death,  to  bis  children^ 
share  and  share  alike.    And  after  bequeathing  di« 
vers  pecuniary  legacies,  the  said  testator,  by  his 
said  will,  g^ve,  devised,  and  bequeathed  Ait  the 
rei»t,  residue,  ^nd  remainder  of  his  real  and  perso- 
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{lal  estate  whether  freehold,  copyhold,  or  lease* 
l)old,  or  of  whatever  nature  or  kind  soever,  or 
wheresoever,  which  he  might  be  possessed  of,  or 
any  ways  intitled  to,  at  the  time  of  his  decease, 
unto  his  son  the  said  J.  W.  his  heirs,  executors, 
administrators,  and  assigns  for  ever,  according  to 
tlie  nature  and  tenure  of  his  said  estates  and  ef- 
fects. And  the  said  testator  appointed  his  said 
son  J.  W.  to  be  sole  execirtor  of  his  said  will,  ylfid 
whereas  the  said  testator  J.  W.  departed  tliis  life 
without  having  in  any  manner  revoked  or  altered 
his  said  in  part  recited  last  will  and  testament,  and 
the  same  last  will  and  testament  was  after  his  de* 
cease,  and  on  or  about  tlie  day  of  duly 

proved  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury.  And  whereas  it  is  apprehended, 
that  ihe  devise  to  the  said  J.  W.  and  J.  F.  upon 
trust  as  aforesaid,  contained  in  the  said  'in  part 
recited  will,  may  be  construed  to  extend  to  the 
whole  of  the  share  and  interest  which  thfe  said 
testator  J.  W  had  at  the  time  of  his  decease  in 
thatpart  of  the  New  River  called  the  King's  Moi* 
ety,  and  that  the  said  E.  W.  is  seised  qf  an  estate* 
tail  in  remainder  under  the  limitations  or  disposi-r 
tions  contained  in  the  will  of  her  said  father,  jifid 
whereas  the  legal  estate  of  the  said  New  River 
water- works  and  shares  therein  is  or  is  understood 
to  be  vested  in  the  Governor  and  Company  of  the 
said  New  River  in  their  corporate  capacity.  And 
whereas  the  said  E.  W.  is  fully  satisfied  that  the 
intention  of  her  said  father  in  making  such  devise^ 
'  was  to  give  to  the  said  J.  W.  and  J.  F.  in  trust 
for  her  and  her  children  as  aforesaid^  a  share  or 
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shafes  e^jual  to  one  S6tli  part  or  share  of  the  saicf 
King's  Moiety  in  the  said  New  River  and  no  more  t 
and  the  said  E.  W.  is  desirous  and  liath  agreed,  in 
order  to  remove  all  doubts  aud  difficulties  which 
may  arise  upon  the  construction  of  the  said  devise 
to  settle  and  assure  all  ihe  shares  and  interests 
late  of  her  said  father  in  the  Kinix's  Share  of  the 
said  New  River,  according  to  such  his  supposed- 
intention^  and  for  that  purpose  to  »ufFer  a  recovery 
of  the  said  shares  and  hereditaments^  and  in  order 
to  render  such  recovery  effectual  as  far  as  the  said 
J.  W.  is  interested,  he  and  (at  the  request  .of  the 
said  J.  W.  and  E.  W.)  the  said  J.  F.  have  agreed 
to  join  in  these  presents  in  such  manner  as  bere- 
"iixafter  is  contained.  Now  this  indenture  witness^, 
ethy  that  in  pursuance  of  the  several  agreements 
hereinbefore  mentioned,  and  for  docking*  bar-* 
ring,  destroying,  and  extinguishing  all  estates-tail, 
of  aud  iu  the  several  parts,  shares,  and  interests  ia 
the  New  River,  and  the  profits  thereof  and  other 
hereditaments  hereinafter  mentioned,  and  released 
or  otherwise  assuredor  intended  so  to  be,  and  all 
reversions  and  remainders  expectant  upon  such 
^states^tail,  and  all  conditions  imd  collateral  limi«>- 
tations  annexed  thereto,  and  for  settling  and  as- 
suring the  same  parts,  shares,  and  heredi tangents, re- 
spectively, to  the  uses^  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes  hereinafter  limited,  ex- 
pressed, and  declared  of  and  concerning  the  same, 
and  in  consideration  often  shillings  of  lawful  mo-' 
ney  current  in  Great  Britain  to  each  of  ihcni  the 
said  J.  \'/.  J.  I;,  and  E.  W.  weft  and  truly  paid  by 
the  said  X  H.  immediately  before  the  execution  of 
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these  presents,  the  receipt  whereof  is  hereby,  ac- 
knowledged, the  said  J.  F.  at  the  special  instance 
and  request,  and  with  the  privity,  consent,  and 
approbation,  and  by  the  direction  and  appoint- 
ment of  the  said  J.  W.  and  E.  W.  testified  by  their 
severally  executing  these  presents,  hath  bargained, 
sold,  and  released,  and  by  these  presents  doth  bar- 
gain, sell,  and  release,  and  the  said  J.  W.  and  E. 
W.  according  to  their  respective  estates,  rights^ 
and  interests  in  the  premises,  //r(t?e  and  each  of 
them  hath  grafnted,  bargained,  sold,  aliened,  re-i 
leased,  ratified,  and  confirmed,  and  by  these  pre-r 
sents  do  and  each  of  them  doth  grant,  bargain,  sell, 
alien,  release,  ratify,  and  confirm,  unto  the  said 
J.  H.  his  heirs  and  assigns,  (in  the  actual  posses- 
sion of  the  said  J.  H.  now  being  in  virtue,  of  a 
bargain  and  sale  thereof  made  to  him  by  the  said 
J.  F.  J.  W.  and  E.  W.  in  consideration  of  five 
shillings  paid  to  each  of  tbem  by  the  said  J.  H. 
by  indenture  bearing  date  on  the  day  next  before 
the  day  of  the  date  and  executed  before  the  exe- 
cution of  these  presents,  for  one  whole  year,  to  be 
computed  from  the  day  next  before  the.  day  of  the 
date  of  the  same  indenture  of  bargain  and  sale,  and 
by  force  of  the  statute  made  for  transferring  uses 
into  possession,  all  that  one  full  and  equal  moiety, 
half  part,  or  share,  late  of  the  said  J.  W.  of,  in,  and 
to  Jll  those  two  full  and  intire  six-and-thirtieth 
parts  or  shares  ;  And  2\\  that  one  full  and  equal 
moiety,  half  part^  or  share,  late  of  the  said  J.  W. 
of,  in,  and  to  all  that  one  other  full  and  intire 
six-and-thirtieth  part  or  share;     And  aim  ftll 
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that  one  full  and  equal  moiety,  half  part,  qr  share» 
late  of  the  said  J.  W.  of,  in,  and  to  All  that  one 
other  full  and  intire  slx-and-thirtiethpartor  share, 
of  and  in  All  that  moiety  or  Half  part  of  ll^e  New 
River  water-cut  and  stream  and  the  profits  thereof, 
brought  from  C.  and  A.  in  the  counties  of  H.  and 
M.  orpneof  them,  to  L.  and  other  places  adjacent, 
commonly  called  th(^  King's  Moiety  (the  said  moiety 
or  half,  into  six-and-thjrty  parts  or  equal  shares 
to  be  divided)  and  also  of  and  in  the  King^s  Mpiety 
of  all  hereditaments  whatsoever  relating  unto  or 
concernirvg  the  said  New  River  cut  or  stream,  and 
of  and  in  all  manner  of  profits,  advantages,  and 
commodities  whatsoever,  thereof,  or  by  means 
or  reason  thereof,  in  any  sort  to  he  paid,  raised, 
and  gotten;  And  also  of  and  in  the  King's  Moiety 
or  half  part  of  all  fines,  sums  of  money,  rents^ 
re,versions,  benefits,  and  commodities  whatsoever^ 
that  at  any  time  of  times  hereafter  shall  or  may 
be  raised,  had, made,  levied,  or  gotten,  by  means  of 
the  said  New  River  water  or  water-works,  or  of  or 
by  reason  of  the  conveyance  of  the  water  thereof 
in  or  by  any  parts  or  places,  of  unto  or  for  any 
person  or  persons  whatsoever;  and  all  and  singu- 
lar other  the  parts,  shares,  and  interests,  late  of  the 
said  J,  W.  of,  in,  and  to  the  said  moiety,  or  half 
part,  called  the  King's  Moiety  of  the  said  New 
River  water-cut  and  stream,  and  the  profits  thereof 
and  the  commodities,  hereditaments,  and  appurte- 
nancesj  to  the  same  belonging  or  appertaining ; 
And  the  reversion  and  reversions,  remainder  and 
liemaimler^i  yearly  and  other  rents  and  profits  of 
|.he  said  hereby,  or  hereby  intended  to  be  relpased| 
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t)arts,  shares,  and  hereditaments,  and  every  part 
and  parcel  of  the  same,  with  the  appurtenances; 
To  have  and  to  hold  the  said  parts  or  shares  here- 
inbefore mentioned,  and  hereby  released,  or  other- 
wise assured,  or  intended  so  to  be,  of  and  in  the 
said  moiety  of  the  said  New  River  water-cut  and 
stream,  and  the  profits  thereof,  called  the  King's 
Moiety,  hereditaments,  and  all  and  singular  other 
the  premises  hereinbefore  mentioned,  and  hereby 
released,  or  otherwise  assured,  or  intended  so  to  be> 
and  every  part  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances, 
unto  the  said  J.  PI.  his  heirs,  and  as3igns,during 
the  natural  life  of  the  said  E.  W.  to  the  uses 
hereinafter  limited,  and  declared  ;  that  is  to  say, 
to  the  use  of  the  said  J.  H.  and  his  assigns  during 
the  joint  natural  lives  of  the  said  J.  H.  and  E.  W. 
and  from  and^after  the  determination  of  that 
estate,  then  to  the  uses  hereinafter  limited  and  de- 
clared of  the  recoveries  hereby  agreed  to  be  suf- 
fered, jtind  it  is  hereby  declared,  and  agreed,  that 
the  estate  hereby  limited  to  the  use  of  the  said  J. 
H.  and  his  assigns,  during  the  joint  lives  of  him- 
self and  the  said  £.  W.  is  so  limited  to  him  and 
them,  to  the  intent  that  the  said  J.  H.  may  be  te* 
nant  of  the  freehold  of  all  and  singular  the  said  seve « 
ral  parts  and  shares  hereby  released,  or  otherwise 
assured,  or  intended  so  to  be,  of  and  in  the  said 
King's  Moiety,  of  the  said  New  River  water-cut 
and  stream,  and  the  profits  thereof,  hereditaments, 
and  premises,  and  every  part,  and  parcel  of  the- 
same,  with  their  rights,  members,  and  appurte- 
nances ;  to  the  end  that  tJirec  or  more  good  and 
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perfect  common  recoveries,  \nth. double  vouched, 
may  be  had  and  suffered  of  the  same  parts,  and 
shares,  and  hereditaments,  and  for  that  purpose  it 
is  hereby  directed,  declared,  awd  agreed,  by  and 
between  all  the  said  parties  to  these  presents,  that 
the  said  J.  II.  shall  permit  and  suffer  the  said  J. 
M.  or  some  other  person  or  persons,  at  the  costs 
and  charges,  in  all  things,  of  the  said  J.  W.  his 
heirs,  executors,  or  administrators,  at  any  time  ot 
times'hereafter,  to  sue  foi'th,  and  prosecute  against 
him  the  saitl  J.  II.  out  of  his  majesty*s  high  court 
of  Chancery,  three  or  more,  writs  of  entry,  sur  dis^ 
seisin  en  le  po^Y, returnable  before  his  majesty's  jus- 
tices of  the  court  of  Common  Pleas,  at  Westminster, 
and  by  one  or  more  of  the  said  writs,  demand  of 
the  said  J.  H.  the  parts  and  shares  hereby  released 
or  otherwise  assured,  or  intended  so  to  be,  of  such 
and  so  many,  and  such  part  and  parts  of  the  said 
King's  Moiety  of  the  New  River  water-cut  and 
stream,  j)rofits  .and  hereditaments,  as  are  situate, 
lying,  and  being,  or  arising  and  to  be  had  and 
taken  in  the  said  county  of  H.  with  the  appur- 
tenances,  and  by  one  or  more  of  the  said  writs, 
demand  of  the  said  J.  H.  the  parts  and   shares 
hereby  released,  er  otherwise  assured,  or  intended 
so  to  be,  of  such,  and  so  many,  and  such  part  and 
parts,  of  the  said  King's  Moiety  of  the  said   New 
iliver  water-cut  and  stream  profits,  and  heredita- 
ments as  are  situate^  lying,  and  being,  or  arising 
and  to  be  had  and  taken  in  the  said  county  of  M. 
and  by  one  or  more  of  the  said  writs,  demand  of 
the  said  J.  H.  the  parts  and  shares  hereby  released, 
or  otherwise  as^^ured^  or  intended  so  to   be,   of 
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•uch,  and  so  many,  and  such  part  and  parts,  of 
the  said  King's  Moiety  of  the  said  New  River 
\vater-cut  and  stream,  profits  and  hereditaments 
as  are  situate,  lying,  and  being,  or  arising  and  to 
be  had  and  taken  within  the  city  of  L.  and  de- 
mand the  said  shares  respectively,  by  such  apt, 
good,  sufficient,  and  f^oper  names,  quantities, 
qualities,  and  other  descriptions  as  shall  be  deemed 
necessary,  proper,  sufficient,  and  requisite  to  com- 
prise the  same ;  and  that  the  said  J.H-  shall  in  his 
own  pi^oper  person,  or  by  his  attorney  or  attornies, 
lawfully  authorized  in  that  behalf,  appear  to  each 
of  the  same  writs  respectively,  and  vouch  to  war- 
ranty the  said  £•  W. ;  and  that  the  said  £.  W.  shall 
in  her  own  proper  person,  or  by  lier  attorney  or  at- 
tornies,  lawfully  authorised  in  that  behalf,  appear 
gratis,  and  freely  enter  iqto  the  warranty^of  the 
said  J.  II.  and  taking  the  same  upon  herself,  vouch 
over  to  warranty  the  common  vouchee  of  the 
court  of  Common  Pleas,  for  the  time  beiqg,  whp 
shall  appear  gratis,  and  freely  enter  into  the  war- 
ranty of  the  said  £.  W.  and  after  imparlance  makp 
default,  so  that  Judgment  may  be  giveu  upoa 
each  of  the  said  writs,  for  the  said  J.  M*  or  other 
demandant  or  demandants,  to  recover  all  and  siQ« 
gular  the  parts  and  shares  hereby  released  or 
otherwise  assured^  or  intended  so  to  be,  of  and 
in  such  and  so  m^ny  and  such  part  and  parts  of 
the  moiety  of  the  said  New  River  water-cut  and 
stream,  profits  and  hereditaments,  called  the  King's 
^loiety,  as  shall  be  demanded  by  the  same  writi 
respectively,  with  their  rights;,  members,  and  apt- 
pgrtenaqces,  against  the  said  J.  I{.  and  for  th^ 
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said  J.   II.  to  recover  in   value  against'  the  said 
E.  W.  and  for  the  said  E.  W.  to  recover  in  value 
-against  the  coninion  vouchee  as  is  usual  in  such 
cases,  and  that  upon  all  and  every  recovery  and 
recoveries  to  he  suffered  as  aforesaid,  execution 
may  be  sued  and  prosecuted  by,  and  seisin  had, 
takect,  and  delivered  unto  the  said  J.  M.  or  other 
flemandant  or  dehiandants  accordingly  ;  and  that 
every  other  act  or  thing  needful,  requisite,  or  pro- 
per to  be  done  or  executed  for  the  purpose  of  suf- 
fering and  perfecting  a  common  recovery  or  re- 
coveries of  the  parts    and  shares,  hereditaments 
and  premises,  hereby  released,  or  otherwise  assured, 
or  intended  so  to  be,   with  double,  treble,  or  other 
voucher,  to  bar  the  estate-tail  of  the  said  E.  W. 
of  and  in  the  said  parts,   shares,   hereditaments, 
and  premises,  and  all  reversions  and   remainders 
over  and  expectant  upon  the  same  estate,  may 
be  made,  done,  and  executed  ;  and  by  way  of  di- 
rection and  declaration,  and  not  of  covenant,  it 
is  hereby  granted,   declared,  and  agreed,  by  and 
between  the  parties  to  these  presents,  as  far  as  they 
respectively  are  interested,  and  they   hereby  for 
themselves,  severally   and   respectively,  and  for 
their  several  and  respective  heirs,  executors,  and 
administrators,  consent,  and  agree,  according  to 
their  respective  estates,  rights,  and  interests,  in  the 
preraise-s,  that  the  recoveriv.^s  hereby  agreed  to  be 
suffered,   shall  be  suffered  and  perfected  with  all 
possible  dispatch ;  and  that  they  respectively,  and 
their  respective  heirs,  on  their  respective  parts,  will 
tise  their  utmost  endeavours  to  give  effect  to  the 
same  recoveries,  and  also  to  ttiese  presents,  and  tbc^ 
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grant,  releasei  confirmation,   or  other  assurance 
hereby  made.     And  it  is  hereby  further  directed, 
declared,  and  agreed  by  and  between  all  the  par* 
ties  to  th6sft  presents,  as  far  as  they  respectively 
have  any  right,  title,  or  interest  in  the  premises, 
"that  immediately  upon  and  after  judgment  obtain- 
ed, and  seisin  had  and  taken  upon  each  such  re^ 
covery  as  aforesaid,'  each  recovery  so  as  aforesaid 
or  in  any  other  manner,  or  at  any  other  time  or 
times  to  be  suffered,  and  also  the  bargain  and  sale 
for  a  year,  bearing  date  on  the  day  next  before  the 
day  of  the  date  of  these  presents,  and  also  these 
presents,  and  the  assurance  hereby  made,  and  all 
and  every  other  fine  and  fines,  recovery  and  re- 
coveries, and  other  assurances  whatsoever,  at  any 
t^pie  or  times  heretofore,  and  to  be  at  any  tim*^ 
and  from  time  to  time  hereafter,  had,  made,  done, 
levied,   suffered,  executed,  and  perfected,  of  or 
concerning  all  or  any  part  of  the  said  parts  and 
fihares,  hereditaments  and  premises,  hereby  releas- 
ed, or .  otherwise  assured  or  intended  so  to  bt, 
either  by  themselves  solely  and  alone,  or  jointly 
-and  together,  with  any  other  lands,  tenements,  or 
hereditaments,  parts  or  shares,  by  or  between  all 
and  every,  or  any  or  either,  of  the  p<?rspns  who 
are  parties  to  these  presents,  or  to  which  they,  or 
any,  or  either  of  them  is,  or  are,  or  shall,  or  may  be 
parties  or  privies,  or  a  party  or  privy  shall,  as  to 
all  the  said  parties  to  these  presents  respectively, 
as  far  as  they  respectively  can  lawfully  or  right- 
fully direct  the  uses  of  the  same  fine  or  fines,  com- 
mon recovery  or    recoveries,    and  other  assiir- 
knces,  be  and  enure,  atid  be  adjudged,  expounded. 
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deemedi  decr^edy  and  taken  to  be  and  enure,  and 
that  the  same  wm  and  were  meant  and  intended, 
and  is  and  are  hereby  directed  and  declared  to  be 
and  enure>  and  also  that  the  person  or  persons  to 
whom  such  fine  or  fines,  common  recovery  and 
recoveries,  and  other  assurances  respectively,  have 
or  hath  been,  or  shall  or  may  be>  levied,  suffered, 
made,  and  executed,  shall  stand  and  be  seised^  m 
iOy  fovy  and  concerning  the  said  several  parts  and 
shares  hereby  released,  or  otherwise  assured  or  in- 
tended so  to  be,  of  and  in  the  said  moiety  of  the 
said  New  River  water- cut  and  stream,  profits,  and 
hereditaments,  called  the  King's  moiety,  and  every 
part  and  parcel  of  the  same,  with  the  appurte** 
nances ;  To  the  uses,  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes  hereinafter  limited,  e&« 
pressedj  and  declared,  of  and  concerning  the  same, 
(that  IS  to  say)  lo  the  use  of  the  said  J«  W*  aud 
J[.  F«  their  heirs  and  assigns,  during  the  life  of  the 
said  £•  W.  upon  the  trusts  hereinafter  declared 
of  their  estate;  and  from  and  after  the  determina- 
tion of  that  estate  by  any  means  in  her  life  time, 
to  the  use  of  the  said  £.  G*  his  heirs  and  aligns, 
duritig  the  natural  life  of  the  said  £•  W.  uptm 
trust  to  support  and  preiserve  the  contingent 
estates  limited  to  the  children  of  the  said  E.  W. 
by  the  will  of  her  said  father  j  and  from  and  after 
the  decease  of  the  said  E%  \W  to  the  w^e  of  the  said 
JfW,  and  J^F.  their  heirs  and  assigns  for  ever,  upon 
the  trusts  hereinafter  declared  of  their  estate, 
And  it  is  hereby  directed,  declared,  and  agreed 
by  and  between  the  parties  to  these  presents,  ^ 
far  as  they  respectively  are  interested*  that  the 
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feeveral  limitations  hereinbefore  made  to  the  use 
of  the  said  J.  W.  and  J.  F.  their  heirs  and  assigns, 
for  the  life  of  the  said  E.  W.  and  in  fee  arc  made 
to  them  upon  trust  and  to  the  intent  and  purpose 
that  they  the  said  J.  W*  and  J.  F.  their  heirs  ex- 
ecutors, and  administrators^  and  every  of  them, 
shall  and  may,  by,  with,  and  out  of  the  profits  of 
the  said  several  parts  and  shares,  or  otherwise  by 
a  mortgage  or  mortgages,  sale  or  sales^  of  the  same 
parts  and  shares,  or  a  competent  part  of  the  same, 
be  well  and  sufficiently  reimbursed  and  satisfied^ 
and  also  indemnified  and  saved  harmless,  of,  f;rom, 
and  against  all  damages,  losses,  costs,  charges,  ex* 
pences,  suits,  claims,  and  demands,  which  at  any 
time  or  times,   and  from  time  to  time,  hereafter, 
shall  or  may  be  incurred,  or  sustained  by,  or  made 
upon,  or  brought  or  instituted  against,  the  said  J. 
W.  and  J.  F.  or  either  of  them,  their,  or  ei  ther  of 
their  heirs,  executors,  or  administrators,  for  or  on 
account  of  their  having  joined,    (as  trustees  un* 
der  the  said  in  part  recited  will  of  the  said  J.  W.) 
in  the  c6nveyance  or  assurance  made  or  intended 
to  be  made  by  these  presents,  and  from  and  after 
full  reimbursement  and  satisfaction  of  and  for  all 
such  damages,  losses,    costs,   charges,  expences, 
suits,  claims,  and  demands,  and  in  the  mean  time 
subject  thereto;    As,  to,  for,  and  concerning  one 
moiety,  half  part,  or  share,  of  twosix-and-thirtieth 
parts  or  shares,  making  together  one  full  and  in- 
tire  six-and-thirtieth  p^rt  or  share,  of  and  in  the 
said  moiety  called  the  King's  Moiety  of  the  said 
New  River  water-cut  and  stream,  and  the  profits 
thereof,  and  other  hereditaments,  with  the  appur-^ 
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ienances  (being  the  part  or  share  which  was  pnr* 
chased  by  the  said  J.  W.  of  ^nd  from  the  said  R 
Lady  Viscountess  B.)  upon  trust  th^tthey  the  said 
J.  W.  and  J.  F.  and  the  survivor  of  them,  or  his 
heirs,  do  and  shall  from  time  to  time,  during  the 
natural  life  of  the  said  E.  W.  retain  and  take,  the 
rents,  income,  and  profits  arising  from  [the  same 
parts  or  shares,  and  hereditaments,  and  stand  and 
be  possessed  thereof,  for  the  sole  use  of  the  said 
E.  W.  separate  and  apart  from,  and  exclusive  of 
any  husband  with  whom  she  may  from  time  to 
time  intermarry,  and  so,  and  in  such  manner,  that 
the  same  may  not  be  under  the  controul,  or  sub- 
ject or  liable  to  the  debts,  contracts,  forfeiture,  or 
engagements  of  any  such  husband,  and  in  such 
manner  that  the  receipt  of  her  the  said  £•  W.  or 
any  person  or  persons  to  whom  she  may  appoint 
the  same  rents,  income,  and  profits  when  due,  may 
be.  good  and  effectual  discharges  for  the  money 
Hrhich  shall  be  thereby  expressed  to  be  received; 
yet  nevertheless  so  that  the  said  E.  W.  may  not  at 
any  time  hereafter  anticipate,  charge,  or  assign 
all  or  any  part  of  the  same  rents,  income,  and  pro- 
fits, before  the  same  shall  become  due  and  payable; 
and  from  and  after' the  decease  of  the  said  E.  W. 
then  upon  trust  for  the  child  if  only  one,  or  \i 
more  than  one,  for  the  several  children  of  the  said 
E.  W.  who  are  or  shall  become  intitled  to  the  same 
parts,  shares,  and  hereditaments,  under  or  by  vir- 
tue, of  the  said  in  part  recited  will  of  the  said  J. 
W*  and  for  such  estates  and  in  such  shares  and 
proportions  as  such  child  or  children  can  claim  to 
be  intitled  to  have,  in  the  same  parts,  shares,  and 
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hereditaments  under  or  by  virtue  of  the  same  will; 
and  from  and  after  the  determination  of  the  estates 
and  interests  of  the  same  children  respectively; 
then  in  trust  for  the  child,  if  only  one,  and  if 
more  than  one,  then  all  the  children  of  the  said 
E.  W.  lawfully  to  be  begotten,  to  be  equally  di- 
vided between  or  among  the  same  children  if  more 
than^ne,  share  and  share  alike,  as  tenants  ia 
common,  and  not  as  joint-tenants,  and  ilrc  heirs 
and  assigns  of  the  same  child  or  children  re-* 
spectively,  in  fee,  and  not  in  tail ;  and  in  case  any 
one  or  more  of  such  children  shall  depart  this  life 
under  the  age  of  twenty-one  years  without  leaving 
any  issue  of  his,  her,  or  their  body  or  bodies  lawfully 
begotten,  living  at  his,  her,  or  their  death  or  respec- 
tive deaths,  then  as,  to,  for,  and  concerning ,  thc^ 
original  part  or  share  of  and  in  the  parts  or  shares 
and  hereditaments  hereinbefore  limited  for  the 
benefit  of  the  said  children  :  and  also  the  part  or 
share,  or  parts  or  shares  thereof  which  from  time 
to  time  shall  belong  to,  or  vest  in,  or  be  taken  by, 
the  same  child  or  children  respectively,  by  virtue 
of  this  present  provision,  in  the  nature  of  cross 
remainders,  upon  trust  for  the  other  or  others  of 
the  same  children  to  be  equally  divided  between 
or  among  them  if  more  than  one,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint- 
tenants,  and  his,  her,  and  their  heirs  and  assigns  for 
ever.  And  in  case  there  shall  not  be  any  child 
of  the  said  E.  W.  or  ifallsuchchildren,ifany,shaU 
xtepart  this  life  under  the  age  of  twenty-one  years, 
and  neither  of  them  shall  leave  any  issue  of  hisor 
\^i  body  lawfully  begotteui^  livicfg  at  bis  or  he^ 
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^eath,  then  upon  trust  for  the  said  J.  W.  his  heirs 
and  assigns  for  ever.  And  as,  to^  for,  and  concern- 
ing the  remaining  parts  and  shares  hereby  releas-t 
fd,  or  otherwise  assured  or  intended  so  to  be,  of 
and  in  the  said  moiety  called  the  King's  Moiety 
of  the  said  New  River  water-cut  or  stream,  and 
the  profits  thereof,  and  other  hereditaments,  with 
the  appurtenances,  in  trust  for  the  said  J.  W.  his 
heirs  4nd  assigns  for  ever^  and  to,  for,  or  ypon  no 
ether  use,  trust,  intent,  or  purpose  whatsoever. 
provided  always^  and  it  is  hereby  declared  and 
agreed  by  and  between  the  parties  to  these  pre- 
$entS|  as  far  as  they  respectively  are  interested, 
that  the  trusts  hereinbefore  declared  ii^  favour  of 
each  and  every  of  the  children  of  the  said  {1.  W. 
(other  thaq  and  except  the  trusts  declared  for  his 
or  her  benefit  for  t|ie  purpose  of  restoring  to  him 
or  her  the  estate  or  interest  to  which  the  same 
child  respectively  may  be  entitled  under  the  will 
of  the  said  J.  W.),  are  so  declared  vpon  the  terms 
t|iat  the  same  child  shall  confirm  and  give  effect 
tp  the  trust,  secondly,  hereinbefore  declared  for 
the  benefit  of  the  said  J.  W.  his  heirs  and  assigns, 
and  that  the  same  child  shall  upon  the  request  and 
at  the  costs  and  charges  of  the  said  J.  W.  his 
heirs  or  assigns,  do  all  such  acts,  and  make  ^nd 
execute  all  such  assurances,  as  shdil  be  necessary  or 
deemed  advisable  for  the  purpose  of  conveying 
and  assuring  to  the  said  J.  W.  his  heirs  and  assigns; 
the  parts,  shares,  and  hereditaments,  secondly 
hereinbefore  limited,  in  trust  for  the  said  J.  W. 
his  heirs  and  assigns;  and  further,  that  on  default 
by  each,  any,   or  either  of  the  same  children  tq 
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Inake  siich  confirmation^  or  to  do  such  acts,  or 
make  or  execute  such  assurances,  the  part  of 
share,  including  the  surviving^  as  M'ell  as  the 
original  share  of  each  child,  by  whom  such  de- 
fault shall  be  made,  shall  be  hekl)  in  trust  for  the 
said  J.  W.  his  heirs,  and  assigns.  And  this  in'* 
denture  also  witnessethjth^X^  for  the  considerations' 
hereinbefore  expressed,  and  by  way  of  further  as- 
surance, and  so  as  to  convey  theinheritance  of  and 
in  the  said  shares,  and  hereditaments,  and  every 
of  them,  to  the  uses  hereinafter  limited  of  the  same 
shares  and  hereditaments,  and  also  in  considera- 
tion of  ten  shillings  of  like  lawful  money,  to  each 
of  them,  the  said  E.  W^  and  J.  W.  well  and  truly 
paid  "by  the  said  J»  G.  ^immediately  before  the 
execution  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  the  said  E.  W.  and  J.  W. 
(subject,  nevertheless,  and  without  prejudice  to 
the  grant  hereinbefore  contained),  have  and  each 
ef  them  hath  granted,  bargained,  sold>and  alien- 
ed,  and  by  these  presents,  doy  and  each  of  them 
doth  grant,  bargain)  sdl,  and  alien,  unto  the  said 

J,  G.  his  heirs,  and  assigns,  all  those  the  parts^  or 
shares  of  them,  and  each  or  either  pf  them  the 

said  E.  W.  aud  J.  W.   of  and  in  the  said  moiety^ 

of  the  said  new  river  cut  or  stream,  and  other 

hereditaments   hereinbefore    mentioned^    or  de* 

scribed,  and  all  other  the  hereditaments  hereinr* 

before  described   and   mentioned,    and  intended 

to  be  hereby  released  to  the  said  J.  H.  and  his 

heirs,  during  the  life  of  the  said  E.  W*  and  every 

part  and  parcel  of  the  same,  with  the  appurte- 

Ranees,  and  tbereversioAandreversions^  remainder 
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ud  remainders,  yearly  and  other  rents  and  proft 

fiia»  of  the  said  hereby,  or  hereby  intended  to  be, 

granted,  or  otherwise    assured  parts  or  shares, 

and  hereditaments,  and  every  part  and  parcel  of 

the  ^aroe,  with  their  and  every  of  their  rights, 

members,  and  appurtenances,  to  have  and  to  hold 

the  said  parts,  shares,  hereditaments,   and  all  and 

singular  other  the  premises  hereby  granted^  or 

otherwise  assured,  or  intended  so  to  be^  and  every 

part  and  parcel  of  the  same,  with  their  and  every 

gf  their  rights,  members,  and  appurtenances,  unto 

the  said  J.  G*  his  heirs  and  assigns,  to  the  uses, 

and  upon  the  trusts,  and  for  the^ends,  intents,  and 

purposes  hereinafter  limited,   expressed,  and  dc* 

clared,  or  referred  to,  (that  is  to  say)  in  the  first 

place,   to  -the  use  of  the  said  £•  G.  his  heirs  and 

assigns,  during  the  life  of  the  said  E«  W»  so  as  to 

give  effect  to  and  confirm  tlie  estate  hereinbefore 

limited  to  the  use  of  the  $aid  £.  G.  his  heirs  and 

assigns,  during  the  life  of  the  said  E.  W.  never? 

theless  upon,  under,  and  !  subject  to  the  trusts 

hereinbefore  -declared   of  that  estate,  and  from 

and  after  the  determination  of  that  estate,  and  in 

the  mean  time  subject  thereto  ;  To  the  use  of  the 

said  J.  W.  and  J.  F.   their  heirs  and  assigns  for 

ever,  upon  the  trusts,  and  for  the  ends,  intents, 

and  purposes  hereinbefore  expressed  and  declared 

of  and  concerning  the  estate  in  fee  hereinbefore 

limited  to  their  use,  and  for  more  efFectually  con* 

£rming  and  giving  effect  to  that  estate^  and  the 

trusts,  ends,  intents,  and  purposes  hereinbefore 

limited  and  declared  thereof.  Jnd  each  of  them 

the  said  X  W.  and  £»  W<  severally,  separate^  ao4 
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apiajt  from  the  other  of  them,  doth  by  these  pre- 
^euls,  for  himself  and  lierself  respectively,  and 
his  and  her  respective  heirs,  executors,  and  ad- 
ministrators; and  as,  to,  and  conccrninjj  only  his 
and  her  own  acts,  deeds,  and  defaults,  covenant, 
promise,  and  agree  to  and  with  the  said  J-  H. 
his  heirs  and  assigns,  that  thev,  the  said  J.  W. 
and  E.  W.  respectively  shall  and  will,  from* time 
to  time,  and  at  all  times  hereafter,  upon  every 
reasonable  request  of  the  person  or  persons  infilled 
by  virtue  of  these  presents  to  any  estate  or  inter- 
est in  the  parts,  or  sliares,  and  hereditaments 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  ov  any  or  either  of  them,  and  at  the 
costs  and  charges  of  the  person  or  persons  by 
whom  such  request  shall  be  made,  make,  do,  ac- 
knowledge, levy,  suffer,  execute,  and  perfect,  or 
cause  or  to  procure  to  be  made,  done,  acknowledg- 
ed, ^evied,  suffered,  executed,  and  perfected,  all 
such  further  and  other  lawful  and  reasonable  acts, 
deeds,  devices,  conveyances,  and  assurances,  in 
the  Jaw  whatsoever,  either  by  fine  or  fines,  with' 
or  without  proclamations,  common  recqvery  or 
recoveries,  deed  or  deeds,  inrolled  or  not  inroU- 
cd,  release,  confirmation,  or  other  assurance  what- 
soever, for  further,  better,  more  perfectly,  law- 
fully, and  absolutely,  or  satisfactorily  granting, 
releasing,  confirming,  or  oiherwise  assuring  the 
said  parts,  shares,  and  hereditaments  hereby  re* 
leased,  or  otherwise  assured,  or  intended  so  to  be, 
and  every  part  and  parcel  of  the  same,  with  the 
appurtenances  ;  to  the  uses,  upon  the  trusts,  and 
fpr  the  ends,  intents,  and  purposes   hereinbefore 
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limitedi  expressed,  and  declared  of  and  concern^ 
ing  the  same,  according  to  the  true  intent  and 

meaning  of  these  presents^  as  by  the  person  or 
persons  so  intitled,  and  making  such  request,  or 
his,  her,  or  their  counsel  in  the  law,  shall  be  rea-^ 
ftonably  devised,  or  advised,  and  required,  and 
tendered  to  be  made,  done,  and  executed^  In  wit^ 
ness,  &c« 
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FORM  VI. 


Rc!cas€in  Fte  of  three  undivided  sixth  Parts, being  a  Moietf 
of  a  Messuage  Farm,  S^c.  it^T.  nndS.  in  the  Parish  (f  S* 
SfcJ/i  the  Cotintt/ nf  Y.that  a  common  Recoverumatf  be suf^ 
fcred  thereof  in  bar  the  Estates-tail,  if  any,  and  to  extin^ 
^uishthe  title  of  Uonur,  of  the  Wife  of  one  of  the  Owneri  : 
fcitk  a  Declaration,  as  to  one  sixth  Part, of  Uses, to  prevent 
<i  new  Title  of  Doner  :  and  as  to  the  two  remaining  sixth 
Parts,  of  Uses  in  Favour  of  the  Owners  in  Fee. 

THIS  INDENTURE  of  five  parts  made  the 
day  of  180.5,  betxK^en  T-  B.  of  &c.  gen^ 

tleman,  and  E.  his  wife,  of  the  first  part ;  B.  C  of 
&c.  gentleman,  of  the  second  part ;  M.  S.  of  &c« 
spinster  of  the  third  part;  C.  R.  of  &c.  Esq.  of 
tJie fourth  part;  and  W-.  B,  of  &c.  gentleman,  of 
the  fifth  part.  tVherens  the  said  T.  B.  istlieonly 
son  and  heir  at  law,  and  issue  in  tail,  of  J.  6*  one 
of  the  daughters  of  M.  S.  late  of&c.  gentleman, 
deceased,  and  a  devisee  named  in  his  will.  And 
whereas  the  said  B.  C.  is  the  grandson,  heir  at 
law,  and  issue  in  tail  of  M.  C.  one  other  of  tlie 
daughters  of  the  said  INI.  S.  and  a  devisee  named 
in  his  will.  And  zvkereas  the  said  M.  S.  is  tlie 
grandaughter,  heir  at  la\r,  and  issue  in  tail  of 
T»S.  one  of  the  sons  of  the  said  M.  S.  and  a  de- 

[K2] 


^3'  APt»ENDl5i!. 

visee  named  in  his  will,  and  as  such  (J.  S.  ttid 
eldest  son,  and  heir  at  law,  and  a  devisee  in  tail, 
liamed  in  the  will  of  the  said  M.  S.  having  died 
-without  issue,)  the  said  T.  B.  B.  C.  and  M.  H.  are 
seised  in  fee-simple,  or  fce-tailjof  three  sixth  parts, 
of  and  in  tlie  meesuages,  lands,  and  heredita- 
ments hereinafter  described,  and  hereby  released, 
or  otherwise  assured,  or  intended  so  to  be,  with 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances, under  or  by  virtue  of  the  last  will 
and  testaijient  of  the  said  RI.  S.  bearing  date  on 
or  about  the  8th  day  of  October,  in  the  year 
1748,  and  after' his  death,  and  on  or  about  the. 
12th  day  of  February  1758,  proved  in  the 
cpurt  of  Jnd  whereas  the  said  T.  B.  B.  C. 

and  M.  S.  are  desirous,  and  have  determined  to 
suffer  a  common  recovery  of  their  respective 
shares  of  and  in  the  said  messuages,  lands,  and 
hereditaments,  and  to  limit  the  same  shares  to 
the  uses  hereinafter  declared  of  and  concerning: 
the  same  respectively.  j4nd  xcher^as  the  said 
C,B.  hath  agreed  to  join  in  the  common  recovery, 
hereinafter  agreed  to  be  suffered,  for  the  purpose 
of  barring  and  extinguishing  her  dower,  right,  or 
title  of  dower,  in  the  said  share  of  htr  said  husband 
of  the  same  hereditaments.  Now  this  indenture 
witnessethj  that,  for  docking,  barring,  and  de-^ 
stroyins:  all  estates-tail  of  and  in  the  said  several 
and  respective \three  sixth  parts  of  and  in  the 
messuages,  lands,  and  hereditaments  hereinz^fter 
mentioned,  and  all  reversions  and  remainders  ex- 
pectant or  depending  on  'the  same  estates  tail, 
and  all   conditions  and  collateral   limitations  at\- 
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Hexed  thereto,  and  for  settling  and  assuring  tlie 
same  parts  or  shares  of  and  in  the  said  messuages, 
lands,  and  here<litaments  to  t/ie  uses  ^nd  for  l]^e 
ends,  intents,  and  purposes  hereinafter  expressed 
and  declared  concerning  the  same  ;  and  in  consi- 
deration of  ten  shillings  of  lawful  money  of  the 
united  kingdom  of  Great  Britain  and  Ireland; 
current  in  Great  Britain  to  each  of  them  the  said 
T.  B.  B.  C.  and  M.  S.  well  and  truly 'paid  by 
the  said  W.  B.  immediately  before  the  e3(:ecutioii 
of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  T.  B.  B.  C.  ^nd  M.  S.  ac- 
cording to  their  respective  shares  and  interests, 
havCy  and  each  and  every  of  them  kath  granted, 
bargained,  sold,  aliened,  released,  and  confirmed, 
and  by  these  presents  do,  and  each  and  every  of 
them  doth  grant,  bargain,  sell,  alien,  release,  and 
confirm  unto  the  said  W.  B.  his  heirs  and  as- 
signs, (in  the  actual  possession  of  the  said  W.  Bt 
iiow  being  in  virtue  of  a  bargain  and  sale  thereof 
,inade  to  him  by  the  said  T.  B.  B.  C.  and  M.  S.  ia 
consideration  of  five  shillings  paid  to  each  of  them, 
.  by  the  said  W.  B»  by  indepture  bearing  date  on 
the  .day  next  before  the  day  of  the  date,  and  exe- 
cuted before  tlie  execution  of  these  presents  for 
one  whole  year,  to  be  comppted  from  the  day  next 
before  the  day  of  the  date  of  the  sanie  indenture 
of  bargain  and  sale,  and  byfgrceofthe  statute 
made  for  transferring  uses  into  possession),  j4ll 
those  three  undivided  sixth  parts,  or  shares  of 
them  the  said  T.  B.  B.  C.  and  M.  S.  respectively 
(the  whole  into  six  equal  parts  to  be  divided,  and 
being  equalto  onemojety,  orhalfpart,)   of  and  in 
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all  that  messuage  or  tenement  farm,  ami  those 
several  cottages,  closer,  pieces,  or  parcels  of  land, 
intacks  and  ha-cditaments,  srtnate,  lying,  anct 
being  at  or  in  S.  in  the  parish  of  S.  in  the  said 
county  of  Y.  and  the  township  or  hamlet  of  T. 
in  the  said  county  of  Y.  and  containhig  by  esti- 
mation 159  acres,  or  thereabouts,  be  the  same 
more  or  less,  which  were  late  the  inheritance  of 
the  said  M.  S.  deceased,  and  arc  now  or  were 
lately  in  the  several  tenures  or  occupations  of 

And  also  of  and  in  all  and  all'  manner  of 
tithes,  tenths,  oblatibn^,  obventions,  and  other 
dues  great  and  small,  arrsing,  coming,  increasing, 
and  renewing,  upon,  from,  and  out  of  the  heredita- 
rtients  hereinbefore  described,  6r  any  of  them* 
And  also  of  and  in  all  thosf>  several  closes,  pieces, 
and  parcels  of  land,  and  hereditaments  situate, 
lying,  and  being  in  thi*  township  of  T.  near  JL 
in  the  said  cpunty  ofY.  now  or  formerly  called 
])y  the  several  names  of  and  a  garden  ad* 

joining  to  Great  P.or  the  site  of  the  same  garden, 
and  containing  together  by  estimation,  including- 
the  broken  ground  adjoining  to  the  clifl^  twenty- 
one  acres  and  two  roods,  or  thereabouts,  M'hicb 
>uid  messuage,  lands,  and  hereditaments  first 
hereinbefore  described,  are  the  same  messuage, 
lands,  and  hereditaments,  which  by  a  different 
description  were  convened  and  assured  to  and 
to  the  use  of  the  said  ^I.  S.  his  heirs  and  assigns, 
by  certain  indentures  of  Icase^  and  release,  bearing 
date  respectively  on  or  about  the  ninth  and  tenth 
days  of  April,  in  tlie  year  17.^2,  and  made,  or  ex- 
J3res3cd  to  be  n)ade  between  J.  H  of  &c.  marimer^ 
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of  the  one  part,  and  the  said  M.  S*  then  of  &c. 
^ntleman,  of  the  other  part,    and  which  said  last 
mentioned  closes,  pieces,  and  parcels  of  land  and 
hereditaments  are  the  same  hereditamentsw  hich 
were  conveyed  and  assured  to  and  to  the  use  of 
the  said  M.  S.  his  heirs  and  assigns  for  ^ver,   by 
certain  indentures  of  lease  and  release,   bearing 
date  respectively  on  or  about  the  tenth  and  ele- 
venth days  of  March,  in  the  year  1707,  and  made, 
or  expressed  to  be  made,  between  T.  W,  of  &c, 
gentleman,  of  the  one  part,  and  the  said  M.  S« 
therein  described  as  M*  S*  of  Sec.  mariner,  of  the 
other  part;   And  also  o{  and  in  all  houses,   cot- 
tages, outhouses,  edifices^  buildings,  barns,  stabler, 
.,  yards,  gardens,  orchards,  closes  of  land,  meadow, 
and  pasture,   feedings,   woods,  underwoods,  and 
the  ground  and  soil  thereof,  commons  and   com- 
mon of  pasture  and  of  turbary,  and  other  com- 
anonable  rights,  tithes,  tenths,  wrecks  of  the  sea« 
scar  dues,  laud  covered  with  water,  cliffs,  hedges, 
ditches,  fences,  mounds,ways,  paths,  waters, water- 
courses,  liberties,  privileges,   easements,  profits, 
commodities,  advantages,  and  emoluments  what- 
soever to  the  said  messuages  gr  tenements,  lands, 
and  hereditaments  hereinbefore  described,   or  any 
of  them  respectively,  belonging  or  in  any  wise 
appertaining,  or  accepted,  reputed,  deemed,  taken, 
known,  held,  occupied,  or  enjoyed  as  part,  parcel 
or  member  of  the  same,  or  any  of  them  respec*- 
lively ;  and  of  and  in  all  other  the  freehold  mes- 
suages or  tenements,  lands,  titlies,  and  heredita^ 
nicnts  situate,  lying,  and  bein|;  or  arising  in  T.  i>. 
and  parisi)  of  S.  or  anyof  them,  in  the  said  cpunty 
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•  of  Y.  which  were  devised  by  the  said  M.  S.  in  and 
by  his  last  will  and  testament,  bearing  date  on 
or  about  the  8th  October   1?48,  to -his  the  said 
testator's  tw^o  sons,    J.  S.  T.  S.  and  to  Iks  four 
daughters  therein  named,  and  grandson  1\I-  S.  as 
therein  mentioned  as  tenants  in    tail,  excepting, 
and  always  reserving,  out  of  the  grant  or  release 
hereby  made,  so  much   and  such  parts  of  the  sard 
fields  or  closes  of  land   now  or  formerly  called 
Lanefield,as  have  been  taken  out  of  the  same  fields, 
or  closes  of  land,  for  making  a  road  to  R.  and  have 
been  sold  for  that  purpose';  arid  the  reversion  and 
reversions,  remainder  and  remainders,  yearly  and 
other  rents  and  profits  of  the  said  hereby,  or  hereby 
intended  to  be  released  parts  or  shares  of  the  said 
messuages,  lands,  and  hereditaments,  and  every 
part  and  parcel  of  thesam^,    with  their  and  every 
of  their  rights,   members,  and  appurtenances,  ex- 
cept as  aforesaid  ;  ^;?rfall  the  estate,  right,  title, 
interest,  use,  trust,  inheritance,  term    and  terms 
for  life  or  lives,  property,  possession,  benefit,  and 
equity  of  redemption,  claim,  and  demand  what- 
soever, at  law  and  inequity,    or  otherwise  how- 
soever of  them  the  said  T.  B.   B.  C  and  M.  S. 
respectively  of,   in,  to,  and  out  of  the  same  parts, 
or  shares  of  the  same  messuages,  lands,  and  here- 
ditaments, and  every  pai^t  and  parcel  of  the  same, 
with  their  and  every  of  their  riglits,  members,  and 
appurtenances,   except  as  aforesaid.     To  have  and 
to  hold  the  said  hereby  or  hereby  intended  to  be 

•  released  or  otherwise  assured  parts  or  shards  of 
and  in  the  said  messuages,  lands,  and  heredita- 
ments, _  and  all  and  singular  the  premises  hereby 
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released,  or  otherwise  assured,  or  intended  so  t© 
be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights^  members,  and  ap- 
purtenances, except  as  afoiesaid,  unto  the  said 
W.  B.  his  heirs  and  assigns;  t9  the  use  of  the 
said  W.  B.  his  heirs  and  assigns  :  to  the  intent 
that  the  said  W.  B.  may  be  tenant  of  the  freehold; 
of  all  and  singular  the  said  hereby,  or  hereby  in- 
tended to  be  released  or  otherwise  assured  parts 
or  shares  of  and  in  the  said  messuages,  lands,  and 
hereditaments,  and  every  part  and  parcel  of  the 
same,  with  their  rights,  members,  and  ap- 
purtenances ;  to  the  end  that  one  or  more  good 
and  perfect  common  recovery  or  recoveries^ 
%vitli  double  voucher,  may  be  had  and  suf- 
fered of  the  same  parts,  shares,  and  heredi- 
taments;^ and  for  that  purpose  if  is  hereby  di- 
rected, declared,  and  agreed  by  and  between  all 
the  said  parties  to  these  presents,  that  the  said 
W.  B.  shall  permit  and  suffer  the  said  C.  R.  or 
6ome  other  person  or  persons,  at  tbe  costs  and 
charges  in  all  things  of  the  said  T.  B.  J^.  C.  a^id 
M.  S.  their  heirs,  executors,  or  administrator*,  At 
any  time  or  times  hereafter,  to  sue  forth  and  pro-  . 
secute  agaiust  him  the  said  W.  B.  out  of  Ijis 
majesty's  high  court  of  Chancery,  one  or  mQYQ 
v/x\t  or  writs  of  entjy  iur  disseisin  en  h  post,  re- 
turnable before  bis  majesty's  justices  of  the  court 
of  Common  Plea«  at  Westminster,  and  thereby  de*» 
mand  of  the  «aid  W.  B.  the  said  hereby  or  here^ 
by  intended  to  be  released  or  otherwise  assured 
parts  or  shares  of  and  in  the  said  messuages, 
lands,  and  hereditaments,  with  their  and  every  of  , 


their  riglits,  meuibers,  and  appurtenances^  by  the 
names  and  descriptions  of  one  moiety   of  four 
messuages,   four  gardens,    180  acres  of  land,  50 
acres  of  meadow,  50  acres  of  pasture,   Ifi  acres  of 
wood,    12  acres  of  underwood,  50  acres  of  moor, 
50  acres  of  furze,   and  heath,  and  common  of 
pasture,  for  all   manner  of  cattle,    common  of 
turbary,  and  wreck  of  the  sea,  with  the  appurte- 
nances, in  T.  S.  and  in  tlie  parish  of  S.  and  of  and 
in  all  and  all  manner  of  tithes  and  tenths  whatso* 
crer,yearly  arising,increasing,and  renewing  out  of, 
uponi  and  from  tlte  said  tenements  in  S.  aforesaid, 
or  by  such  other  apt,  good,   su{licient,and  proper 
names,  number  of  messuages  and  acres, tjuauti ties, 
qualities,  and  othcrdescriptions  as  shall  be  deemed 
necessary,proper,sulhcieHt,  and  requisite  to  comprise 
the  same;  Afid  thu  thesaidW.  B.  shall  in  his  own 
person,   or  by  his  attorney   or  attornies  lawfully 
authorised  in  that  be  half,  appear  to  the  same  writ 
o-r  writs,  and  vouch  to  warranty  the  said  'i\.  Rand 
E.  his  M'ife,B.C.and  M.  S.  and  that  thesaid  T.  B. 
and  E.  his  wife,B.  C.  and  M.S.  shall  in  their  own 
persons  or  bytheir  attorney  or  attornies  lawfully  au- 
thorised in  that  l)ehalf,appeargratis,and  freely  enter 
into  the  warranty  of  the  said  W.  B.  and  taking  the 
same  uj>on  themselves  respectively,  vouch  over  to 
warranty  the  common  volichee  of  the  said  court  of 
Common  Pleas  for  the  time  being,    who  shall  a|)- 
,  pear  gratis,  and  frc  ely  enter  into  the  warranty  of 
thesaid  T.  B.  and  E.  his  wife,  B.  C.  and  M.S. 
and  after  imparlance  make  default,  so  that  judg- 
ment may  l>e  given   upon  the  said  writ  or  writs, 
and  cxQry  of  them,  for  the  said  C.  R.  or  other  de- 
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iiianclant  or  clemaDdants,  to  recover  all  and  singii* 
lar  the  said  parts  or  shares  of  the  said  nieasuages, 
lands^and  hereditaments, and  every  part  and  parcel 
of  the  same  parts  or  shares,  with  their  and  every  of 
their  riglits,  members,  and  appurtenances,  by  such 
names,  quantities,  qualities,  and  other  descriptions 
as  aforesaid)  against  the  said  W«  B.  and  for  the 
said  W.  B.  to  recover  ih  value  against  the  said 
T.  B.  and  E.  bi«  wife  B.  C  and  M.  S.  and  for  the 
said  T.  B.  and  £»  his  wife,  B.  C.  and  M.  S.  to  re- 
cover in  value  against  the  common  vouchee,  as  is 
usual  in  such  cases ;  and  that  upon  all  and  every 
recovery  and  recoveries  to  be  suffered  as  aforesaid 
execution  may  be  sued  and  prosecuted  by,  and 
seisin  had,  taken,  and  delivered  unto  the  said 
C.  R.  or  other  demandant  or  demandants,  accord- 
ingly; and  that  every  other  act  or  thing  needful, 
requisite,  or  proper  to  be  done  or  executed  for  the 
purpose  of  suffering  and  perfecting  a  common 
recovery  or  recoveries  of  those  parts  or  shares  of 
the  said  messuages  or  tenements,  lands  and  here- 
ditaments, which  are  hereby  released,  or  otlierwise 
assured  or  intended  so  to  be^  with  double,  treble, 
or  other  voucher,  to  dock  the  estates- tail  of  the 
said  T.  B.  B.  C.  and  M.  S.  of' and  in  the  same 
parts  or  shares,  and  all  reversipns  and  remainders 
over  and  expectant  upon  the  same  estates-tail^ 
and  to  extinguish  the  dower,  right,  and  title  af 
dower  of  the  said  £•  B.  may  be  made,  done,  and 
executed :  And  by  way  of  direction  and  declara- 
tion, and  not  of  covenant,  it  is  hereby  granted, 
declared,  and  agreed,  by  and  between  the  parties 
to  these  presents,  and  they  hereby  for  themselves 


Tg  APPENlilX. 

severally  and  respectively,  and  for  theif  several 
and  respective  heirs,  executors,  and  administrators^ 
according  to  their  respective  estates,  rights,  and 
interests  in  tlie  premises,  consent  and  agree,  that 
the  recovery  hereby  agreed  to  be  suffered  shall  be 
suffered  and  perfected,  with  all  possible  dispatch, 
and  that  they  respectively  and  their  respective 
heirs  on  their  rcspestive  parts,  will  use  their  ut- 
most endeavours  to  give  effect  to  the  same  reco- 
very and  also  to  these  presents,  and  the  grant, 
release,  confirmation,  or  other  assurance  hereby 
made.,  -^wrf  it  is  hereby  JFurther  directed,  declared, 
and  agreed,  by  and  between  all  the  parties  to 
these  presents,  as  far  as  they  respectively  have  any 
right,  title,  or  interest  in  the  premises,  that  im- 
tnediately  upon  and  after  judgment  obtained  and 
seisin  had  and  taken  upon  such  recovery  or  re-^ 
covcries  as  aforesaid,  the  recovery  or  recoveries  so 
as  aforesaid  or  in  any  other  manner,  or  at  any 
other  time  or  times  to  be  suffered;  and  ais9  the 
bargain  and  sale  for  a  year,  hearing  date  on  the  day 
nextbefore  theday  of  the  date  of  these  pre8ents,and 
also  these  presents,  and  the  assurance  hereby  made,, 
and  all  and  every  other  fine  and  fines,  recovery  and 
recoveries,  and  other  assurances  whatsoever  atany 
time  or  times  heretofore  and  to  be  any  time,  and 
from  time  to  tixnt  hereafter  had,  made,  done,  le- 
vied, suffered,  fexecnted,  and  perfected  of  or  con- 
cerning all  or  any  part  of  those  parts  or  shares  of 
%\}e  said  messuages,lands,aml  hereditaments  which 
are  hgreby  released,  or  otherwise  assured,  or  in- 
tended SQ  to  be,  either  by  themselves  solely  un(^ 
filone,  orjohUly  and  together  with  any  other  part 
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t)f  the  same  messuages,  lands,  and  hereditaments, 
or  jointly  and  together  with  any  other  lands,  teno* 
mcnts,  or  hereditaments,  bv  or  between  all  and 
every,  or  any  or  either  of  the  persons  who  are 
parties  to  these  presents,  or  to  which  they,  or  any 
or  either  of  them,  is  or  are,  or  shall  or  may  be 
parties  or  privies,  or  a  party  or  privy,  shall,as  to  all 
the  said  parties  to  these  presents  respectively,  as 
far  as  they  respectively  can  lawfully  or  rightfully 
direct  the  uses  of  the  same  fine  and  fines,  common 
recovery  and  recoveries,  and  other  assurances,  be 
and  enure,  and  be  adjudged,  expounded,  deemed, 
decreed,  and  taken  to  be  and  enure,  and  that  the 
same  was  and  were  meant  and  intended,  and  is  aAd 
are  hereby  directed  and  declared  to  be  and  enure: 
And  also  that  the  person  and  persons  to  whom  the 
6aid  fine  or  fines,  common  recovery  or  recove- 
ries, and  other  assurances  respectively,  have  or 
hath  been, or  shall  or  may  be  levied,  suflTered,.  made, 
and  executed,  shall  stand  and  be  seised  us^  to,  for, 
and  concerning  one  of  the  said  three  undivided 
sixth  parts.(l)eing  the  part  or  share  of  thesaid  T,B.) 
of  and  in  the  said  messuages,  lauds,  and  heredita- 
ments, with  the  rights,  members,  and  appurte- 
nances, to  the  use  of  such  person  or  persons,  for 
such  estate  or  estates,  and  for  such  interest  or  in* 
terests  byway  o/annuity,rent  charge,or  otherwise, 
and  in  such  parts,  share.s,and  proportions,  and  upon 
such  trusts,. and  for 'such  ends,  intents,  aiid  pur- 
poses, and  charged  and  chargeable  in  such  manner 
and  either  absolutely  or  conditionally,  and  subject 
tosnch  powers  of  revocation  and  of  new  appoint** 
tnent  and  olber  powers,  provisoeSi  conditions^  re* 
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strictions/  limitations,  declarations,  and  agree* 
mentSy  as  the  said  T.  B.  at  any  time  or  tin)es,  and 
from  time  to  time  by  any  deed  or  deeds,  instro* 
ment  or  instruments  in  writing  to  be  sealed  and 
delivered  by  him  in  the  presence  of  two  or  more 
credible  witnesses,  and  attested  by  the  same  wit* 
Aesses,  shall  direct,  limit,  or  appoint ;  And  in  de- 
fault of  such  direction,  limitation,  and  appoint-* 
ment,  and  in  the  mean  time  and  from  time  to  time 
until  the  same  shall  take  effect,  and  from  time  to 
time  subject  to  such  uses,  estates,  trusts,  charges, 
and  interests  as  shall  have  been  directed,  limited, 
or  appointed  by  the  said  T.  B.  then  to  the  ute 
of  the  said  T.  B.  and  his  assigns  for  and  during 
the  term  of  his  natural  Hfe ;  and  ftom  and  ^fter 
the  determination  of  that  estate  by  any  means 
?nhis  life-time,  then  to  the  use  of  the  said  C.  R* 
his  heirs  and  assigns  during  the  natural  life  of  the 
saidT.  B.  upon  trust  for^  and  for  the  sole  bene- 
^tof,  the  said  T.  B.  and  his  assigns,  and  to  tbe 
intent  that  the  present  or  any  future  wife  of  the 
said  T.  B.  may  not  be  in  titled  to  dower,  and 
from  and  after  the  determination  of  the  estate 
hereby  limited  to  the  use  of  the  said  C  R.  bis 
heirs  and  assigns,  for  the  life  of  the  said  T.  B.  then 
to  the  use  of  the  said  T.  B.  his  heirs  and  assigns 
for  ever^  and  to,  for,  and  upon  no  other  use,  trust, 
intent,  or  purpose  whatsoever ;  And  as,  to,  for,  and 
concerning  one  other  of  the  said  three  undivided 
sixth  parts  (being  the  undivided  part  or  share  of 
the  said  B.  C«)  of  and  in  the  same  messuages, 
knds,  and  hereditaments,  with  the  rights^  mem- 
bers, and  appurtenances,  to  the  ttse  of  the  said 
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B.'C.  his  heirs  and  assigns  for  ever;  AndzSy  to,  for, 
and  concerning  the  other  of  the  said  three  undi* 
vided  sixth  parts  (being  the  undivided  part  or  share 
of  the  said  M.  S.)  of  a\id  in  the  same  messuages 
or  tenements,  lands  and  hereditaments,  with  the 
rights,  members,  and  appurtenances,  to  the  use  of 
the  said  M.  S.  her  heirs  and  assigns  for  ever,  and 
to,  for,  and  upon  no  other  use,  end,  intnit,or  pur- 
pose whatsoever :    In  witness,  &c. 
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Bargain  mid  SaU  of  divert  Manors,  i^c.  in  the  County  ofK. 
for  the  joint  Lives  of  the  Tenant  in  Tail  and  Bargainee, 
that  a  Common  Recoveri/  may  be  suffered  tliereof  to  th 
Use  of  the  Tenant  in  Tail  in  F^e. 

^♦^  This  may  be  considered  as  one  of  tlic  most  simple 
forms,  and  adapted  to  all  cases  not  attended  with  special 
circumstances. 

The  alterationfrom  a  bargain  and  sale  to  a  release  ground* 
td  on  a  lease  for  a  year,  may  be  easily  made. 

THIS  INDENTURE  of  three  parts  made  the 
27th  day  of  November,  46th  George  III.  A.  D. 
1805,  between  G.  P.  of  &c.  Esq.  of  the  first  part; 
J.  W.  of  &c.  gentleman,  of  the  second  part;  and 
T.  R.  S.  of  the  same  place,  gentleman,  of  the  third 
part.  IVhereas  the  said  G.  P.  is  under  and  by- 
virtue  of  the  last  will  and  testament  of  C.  P.  Esq. 
deceased,  his  late  father,  bearing  date  on  or  about 
the  2Sd  day  of  June  1789,  and  certain  codicils 
thereto  annexed,  all  proved  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  on  or 
about  the  day  of  instant,  or  some 

or  one  of  them,  seised  of  an  estate-tail  in  possession 
of  the  manors,  messuages,  farms,  lands,  tene- 
ments, and  hereditaments  hereinafter  bargained 
and  sold,  or  otherwise  assured,  or  intended  so 
to  be,  \ni\\  their  rights,  members,  andappurte- 


nances ;  Now  thU  indenture  witnessetk  that  for 
docking,  barring,  and  de8tro3Mng  all  estates-^tail* 
of  and  in  the  manors,  messuages^  farms,  landsi  te^ 
nements  and  hereditaments  hereinafter  bargained 
and  sold,  or  otherwise  assured,  or  intended  so  to 
be,  and  all  reversions  or  remainders  expectant  cjr 
depending  on  the  same  estates-tail,  and  for  settling 
and  assuring  the  same  manors,  messuages,  farms, 
lands,  tenement^  and  hereditaments,  to  the  use  of 
tfie  said  G.  P.  his  heirs  and  assigns  for  ever;  an4 
in  consideration  of  ten  shillings  of  lawful  money 
of  the  united  kingdom  of  Great  Britain  and . Ire- 
land current  in  Great  Britain  to  the  said  G.  ]P« 
well  and  truly  paid  by  the  said  J.  W.  immediately 
before  the  execution  of  these  presents^  the  receipt 
whereof  is  hereby  acknowledged,  he  the  said  G. 
P.  hath  granted,  bargaii^ed,  and  sold,  and  by  these 
presents  doth  grant,  bargain,  and  sell,  iinto  the 
said  J*  W.  a// and  singgjar  the  manors^  messuages^ 
farms,  lands,  tenements,  ^nd  hereditamei^ts,  situ- 
atcj  lying,  and  being  in  the  towqs,  places,  pr  pa- 
rishes of  C.  C.  D.  O.  S.  W.  %  A.  K.  K.  II.  C.  K- 
E.  otlier\\'ise  £•  S.  F*  and  R*  in  the  sai<}  county 
of  K.  or  any  of  them,  of  which  the  said  G.  P.  is 
tenant  for  an  estate-tail  either  9t  law  or  in  equity 
under  or  by  virtue  or  means  of  the  Ias(  will  znA 
testament  of  the  said  C.  P.  his  ^ece^sed  father,  ar 
any  codicil  or  codicils  thereto,  or  under  gr  by 
virtue  or  means  of  any  other  will,  deed,  o^settl^f* 
ment  whatsoever,  and  every  part  aqd  parcel  of  tbe 
same.  And  all  and  singular  messuages,  farm^^ 
cottages,  houses,  outhouses,  ^dijfices,  buildin^^, 
^tables,  baros,  coach-houses,  dpve-cptes,  |ards« 

[0 
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gardens,  orchards,  backsides,  tofts,  crofts,  lancf^^ 
meadows,  pastures,  heaths,  moors,  marshes,  wastes, 
waste- grounds,  folds,  fold-courses,  and  liberty  of 
foldage,  feedings,  parks,  warrens,  commons,  com- 
'  anon  of  pasture,  common  of  turbary,    mines,  mi- 
nerals, quarries,  mills,  mulctures,  fairs,  markets, 
customs,  tolls,  duties,  furzes,  trees,  woods,  under- 
woods, and  the  ground  and  soil  thereof,  mounds, 
fences,  hedges,  ditches,  freeboards,  ways,  waters, 
water- courses,  lands  covered  with  water,  ^fishings, 
,  fisheries,  fowlings,  courts  leet,   courts  baron,  aind 
other  courts,  perquisites  and  profits  of  courts,  view 
of  frank-pledge,  and  all  that  to  view  of  frank- 
pledge doth  belong,  reliefs,  herriols,  'fines,  sums  of 
money,  amerciaments,  goods  and  chattels  of  fe- 
lons and  of  fugitives,  and  of  felons  of  themselves, 
and  of  outlawed  persons,  debdands,  waifs^  estrays, 
chief-rents,  quit-rents,  rent-charges,  rents  seek, 
rents  of  assize, fee  farm  rents,  boons,  services,  roy- 
alties, jurisdictions,  franchises, liberties,  privileges^ 
casements,  profits,  commodities,  emoluments,  he- 
reditaments, and  appurtenances  whatsoever  to  the 
said  manors,  messuages,  farms,  lands,  tenements, 
and  hereditaments  respectively,  hereby  bargained 
and  sold,  or  otherwise  assured,  or  intended  so  to 
he,  or  any  of  them  respectively,  belonging  or  in 
any  wise  appertaining,  or  with  the  same  or  any  of 
them  respectively,  now  demised,  leased,  held,  used, 
occupfed,  or  enjoyed,  or  accepted,  reputed,  deem- 
ed, taken,  or  known  as  part,  parcel,  or  member  of 
them  or  any  of  them,  or  appurtenant  thereunto, 
with  their  and  every  of  their  appurtenances,   and 
the  feversiou  and  reversions,  remainder  and  re- 
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•  mainders,  yearly  and  other  rents  and  profits  of  the 
said  manors,  messuages,  farms,  lands,  tenements, 
and  hereditaments,    hereby    bargained  and  sold^ 
or  otherwise  assured,  or  intended  so  to  be,   and 
every  part   and  parcel  of   the  same,  with    their, 
and  every  of  their  rights,  members,  and  appurte-- 
nances,  to  have  and  to  hold  the  said  manors;  raes«- 
suages,    farms,   lands^   tenements,  hereditaments, 
and  all  and  singular  other  the  premises    hereby 
bargained  and   sold,  or  otherwise  assured  or  in- 
tended so  to  be,  and  every   part  anil  parcel  of 
the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  and  to  the  use 
of  the  said  J.  W.  and  his  assigns  for  and  during  the 
joint  natural  lives  of  the  said  G.  P.  and  J.  W.  to 
the  intent  that  the  said  3.  W.  may  be  tenant  of 
the  freehold  of  all  and  singular  the  said  manors, 
messuages,  farms,    lands,  tenements,  and  heredi- 
tanifints,  hereby  bargained  and  sold,  or  otherwise 
assured,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,  members,    and  appurtenances,  to  the  end 
that  one  or  more  good  and  perfect  common  reco- 
very or  recoveries  with  double  voucher  may  be  had 
and  suffered  of  the  same  lands  and  hereditaments; 
and  for  that  purpose  it  is  hereby  directed,  declar- 
ed, and  agreed,  by  and  between  ^11  the  said  par- 
ties to  these  presents,  that  the  said  J.  W.  shall  per- 
mit and  suffer  the  said  T.  R.  S.  or  some  other  per- 
son or  persons,  at  the  costs  and   charges  in  all 
things  of  the  said  G,  P.  his  heirs,  executors,  or 
administrators,  at  any  time  or  times  hereafter  to 
cue  forth  and  prosecute  against  him  the  said  J« 

[F   2]  ' 
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W.  out  of  his  majesty's  high  court  of  ChaiiC(pry,r 
one  or  more  writ  or  writs  of  entry,  sur  dUseisM 
en  le  post,  returnable  before  hrs  majesty's  justice* 
of  tlie  court  of  Common  Pleas  at  Westminster,  and 
thereby  demand  of  the  said  J.  W.the  manors,  mes- 
suages, farms,  lands,  tenements,  hereditaments, and 
premises  hereby  bargained  and  sold,  of  otherwise 
assured,  or  intended  so  to  be,  and*  every  part  and 
parcel  of  the  same,   with  ilieif  and  evciy  of  their 
rights,  members,  and  appurtenances,  by  such  apt, 
good,  sufficient,   and  proper  names,    number  of 
messuages  and   acres,   quantities,  qualities,   and 
other  descriptions  as  shall  be  deemed  necessary, 
proper,  sufficient,   and  requisite  to  comprise  the 
same.     Jnd  that  the  said  J.  W\  shall  in  his  owq 
person,  or  by  his  attorney   or  attomies  lawfully 
authorised  in  that  bthalf,  appear  to  the  same  writ 
or  writs,  and  vouch  to  wai^ranty  the  said  G.  P. 
and  the  said  G.  P.  shall  in  his  own  peraoii^  cgr  by 
his  attorney  or  attornies  lawfully  authorked  m 
that  behalf,  appear  gratis,  and  freely  enter  into  (he 
warranty  of  the  said  J.  W.  and,  taking  th^  same 
upon  himself,vouch  over  to  warranty  the  cooimoji 
vouchee  of  the  said  court  of  Common  Pleas  for  iki 
tim«  being,  who  shall  appear  gratis.and  freely  enter 
into  the  warranty  of  the  said  G.  P«  and  sifter  ixtn^ 
parlance  make  default,  so  that  judgment  may  be 
given  upon  the  said  writ  or  writs  and  every  of 
them  for  the  said  1\  R.  S.  or  other  demandant  or 
demandants,  to  recover  all  and  singular  the  s^id 
manors,  messuagts,  farms,  lands,  tenements,  and 
Jiereditainents,   hereby    bargained  and    sold,   or 
otbsru  ise  assured,  or  intended  so  to  be>  and  every 
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part  aiid  parcel  of  the  same,  with  their  and  every 
of  Iheif  rights,  members,  and  appurtenances  by 
such  names,  quantities,  qualities,  and  other  des- 
criptions as  aforesaid,  against  the  said  J.  W.  and 
for  the  said  J.  W.  to  recover  in  value  against  the 
said    G.  "P.  and  for  the  said  G.  P.  to  recover  in 
value  against  the  common  vouchee,   as  is  usual 
in  such  cases:  and  that  upon  all  and  every  recovery 
and  recoveries  to  be  suffered  as  aforesaid,executioti 
(nay  be  sued  and  prosecuted  by  and   seisin  had^ 
taken,  and  delivered  unto  the  said  T.  R.  S.  or  othef 
demandant  or  demandants  accord i-ngly  ;  and  that 
jevery  other  act  or  tiiing   needful,  requisite,  or 
proper  to  be  done  or  executed  for  the  purpose  of 
du^ering^nd  perfecting  a  common  recovery  or  re- 
caveties  of  the  manors,  messuages,  farms,  lands, 
tenement$,aiul  hereditaments  hereby  bargained  and 
3okl^or  otherwise  assured, or  intended  so  lobe,with 
Rouble,  treble,  or  other  voucher,  to  bar  the  estate- 
^ail  of  the  said  G.P.ofand  in  the  same  manors, mes« 
i^iages,  farms,landi,  tenements,  and  hereditaments, 
and  all  reversions  and  remainders  over  and  expect* 
ant  upon  the  same  estate -tail  may  be  mad^  done, 
and  executed.    And  by  way  of  direction  and  de- 
claration, and  not  pf  covenant,  it  is  hereby  grant- 
rcd,  declared,  and  agreed,  by  and  between  the  said 
parties  to  ili^se  presents  as  fftf  as  they  respectively 
are  interested,  and  they  hereby  for  themselves  se- 
verally and  re«pectiy;dy,  and  fof  their  several  and 
respective  hejrs,    executors,  and  administrators, 
consent  and  agr^  according  to  tlieir  respective 
estates,  rights,  and  interests  in  the  premises,  that 
the  recovery  hereby  agreed  to  be  suffered  shall  be 
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sufFererl  and  perfected  with  all  possible  dispatch, 
and  that  they  ^respectively,   and  their  respective 
heirSy  will,  on  their  respective  parts,  use  their  ut- 
most endeavours  to  give  effect  to  the  same  re- 
covery  and  also  these  presents,  and  the  grant, 
bargain,  and  sale,  or  other  assurance  hereby  made ; 
and  it  is  hereby  further  directed,  declared,  and 
agreed,    by  and  between  all  the  said  parties  to 
these   presents,  as  far  as  they  respectively  have 
any  right,  title,  or  interest  in  the  premises,  that 
immediately  upon  and  after  judgment  obtained, 
and  seisin  had  and  taken  upon  such  recovery  or 
recoveries  as  aforesaid,   the  recovery  or  recoveries 
60  as   aforesaid,  or  in  any  other  manner,  or    at 
any  other  time  or  times  to  be  suffered,  and  also 
these  presents,   and  the  assurance   hereby  made» 
and  all  and  every  other  fine  and  fines,   recovery 
and  recoveries,  and  otherassurances  whatsoever,  at 
any  time  or  times  heretofore,and  to  be  at  any  time, 
and  from  time  to  time  hereafter  had,  made,  done, 
levied,  suffered,  executed,  and  perfected,  of  or  con- 
cerning all  or  any  part  of  the  sliid  manors,  nies- 
.suage^  farms,  lands^  tenements,and  hereditaments 
•hereby  bargained  and  sold,  or  otherwise  assured, 
or  intended  so  to  be,  either  by  themselves  solely 
and' alone,  or  jointly  and  together  with  any  other 
lands,  tenements,  and  hereditaments,  by   or  be- 
tween all  and  every,  or  any  or  cither  of  the  per- 
sons who  are  parties  to  these  presents,  or  to  which 
they  or  any  or  either  of  them  is  or  are,  or  shall 
or  may  be  parties  or  privies,   or  a  party  or  privy, 
shall,  as  to  all  the  said  parties  to  these  presetits 
respectively,  as  far  4s  they  respectively  can  law* 
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fully  or  riglitfully  direct  the  uses  of  the  same  fine 
or  fines,  common  recovery  or  recoveries,  and 
other  assurances,  he  and  enure,  and  he  adjudged, 
expounded,  deemed,  decreed,  and  taken  to  be  and 
enure,  and  that  the  same  was  and  were  meant 
Iwid  intended,  and  is  and  are  hereby  directed  and 
declared  to  he  and  enure;  and  also  that  the  person 
or  persons  to  whom  the  said  fine  or  fines,  common 
recovery  or  recoveries,  and  other  assurances  re- 
spectively, have  or  hath  been,  or  shall  or  may  he 
levied,  suflfered,  made,  and  executed,  shall  stand 
and  be  seised,  as^  to,  for,  an.d  concerning  the  said 
manors,  messuages,  farms,  lands,  tenements,  and 
hereditaments,  hereby  bargained  and  sold,  orother- 
wise  assured,  or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same,  withtheirand  every  of  their 
rights^  members,  and  appurtenances.  To  the  use 
of  the  said  G.  P.  his  heirs  and  assigns  for  ever, 
and  to  no  other  use,  nor  upon  or  for  any  other 
trust,  intent,  or  purpose  whatsoever.     In  witness^ 
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Recovery  Deed,  hy  Lea$c  and  Rehafe,  with  varioui  Uses 
f^Jf  ffoy  of  family  Arrangement. 


THIS  INDENTURE  of  four  parts,  made  &c. 
17969  between  C.  H.  of  &c.  Esq*  and  M.  hi^  wife, 
of  the  first  part ;  G.  S«  of  &c.  Esq.  of  the  second 
part;  J.  P.  of  &c.  gentleman,  of  the  third  part; 
and  W.  Wt  of  &e.  Esq.  of  the  fourth  part :  fVit- 
^)?^ye^ A  that  for  barring,  docking,  destroying,  and 
extinguishing  all  estates-tail,  and  all  reversions 
and  remainders  thereupon  expectant  or  depenfl- 
ing  of  and  in  the  manors,  lands,  and  heredita- 
xnenti  hereinafter  granted  and  released,  or  men- 
tioned so  to  be,  and  for  extinguishing  the  dourer, 
tight,  or  title  of  dower  of  the  said  M*  H.  therein 
and  for  limiting  and  assuring  the  same  manors, 
lands,  and  hereditaments,  to  the  uses  hereinafter 
particularly  mentioned  and  expressed,  and  ii^  con- 
sideration of  ten  shillings  of  lawful  money  of  &c. 
to  the  said  C*  H#  paid  by  the  said  G.  S.  at  or  be* 
fore  the  sealing  and  delivery  pf  these  presents, 
ihc  receipt  whereof  is  hereby  acknowledged ;  they 
the  saM  C«  H*  and  M.  his  wife,  hftoe  and  each  of 
|bem  hath  granted,  bargained,  sold,  rel(;ased^  and 
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confirmed^  and  by  these  presents  do  and  e^ch  of 
them  doth  grant,  bargain,  sell,  release,  and  confirm 
unto  tbe^id  G*  S*  his  heirs  and  assigns,  ^// thosd 
the  lordships  or  manors  of  W.  £.  and  N.  in  the 
county  of  W.  urith  their  and  every  of  that 
rights,royaltteS|  franchises,  members,  and  appurte* 
nances,  andsiso  all  those  the  two  several  manors^ 
or  reputed  manors  of  Great  C*  in  thesaid  county  of 
W0  the  one  called  V.  and  the  other  W.  G«  with 
their  and  every  of  their  rights,  royalties,  frau* 
chises,  members,  and  appurtenances ;  and  also  th^ 
lidvowson,  donation,  right  of  presentation,  an4 
patronage  of  the  churches  cf  Gre^t  C.  and  B.  ia 
the  said  county  of  W. with  all  rights, privileges,  and 
appurtenances  thereunto  belonging ;  4!iiti/also  thf 
capital  or  chief  mansion-house  of  W.  aforesaid ; 
and  also  all  otlier  the  manors,  messuages,  &rmS| 
lands,'  meadows,  leasows,  pastures,  grounds,  mill% 
fishings,  tithes^  commons^  donations,  rents,  here* 
ditaments,  duties,  reliefs,  waifs,  estrays,  deodand^ 
and  all  other  the  hereditaments  whatsoever  of  hioi 
the  said  C«  H.  situate,  lying,  and  being  in  the 
itaanors,  townships,  parishes,  precinets,  and  Hbcf* 
ties  of  W.  R  N.  Great  a  Little  C.  P.  W.  and  BL 
in  the  county  of  W.  or  in  any  pf  them,  or  elsewhere 
in  the  said  county  of  \V. together  with  all  and  sin- 
gular bouses,  outhoutes,  edifices,  buildings,  bams^ 
stables,  dovehonses,  orchards,  gardens^  backsideft 
{privileges,  profits^  commodities,  empluments,  aii4 
hereditaments  whatsoever  to  the  said  several  ma« 
nors,  lands,  hereditaments,  and  premises  belong* 
ing,  or  in  any  wi^  appertaining,  or  accepted^  re* 
Iputed,  taken^  or  known  as  part,  parcel,  or  me mliior 
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thereof,  (except,  nevertheless,  and  always  reseirv-* 
cd  out  of  this  present  release,  two  messuages,  and 
two  yard  lands,  and  a  toft  of  land  in  the  said  par- 
rlshof  E.  which  are  copyhold,  and  held  by  grant 
from  the  Dean  and  Chapter  of  W.  for  three  lives. 
In  trust  for  the  said  G.  H.)  J II  which  manors, 
lands,  hereditaments,  and  premises,  (except  as 
before  excepted),  are  now  in  the  actual  posses- 
sion of  the  said  G.  S*  by  virtue  of  a  bargain  and 
sale  thereof  made  to  him  by  the  said  C.  H.  and  M. 
his  wife,  for  the  term  of  one  whole  year,  in  consi- 
deration of  five  shillings  paid  to  the  said  C.H.aud 
M.  his  wife,  by  the  said  G«  S,  by  indenture  bearing 
date  the  day  next  before  the  day  of  the  date,  and 
executed  before  the  execution  of  these  presents, 
and  by  force  of  the  statute  made  for  transferring 
uses  into  possession,  and  were  devised  to  the  said 
C*  H.  in  tail,  (after  several  estates  now  detennin- 
ed,)  in  or  by  the  last  will  of  his  father  E.  H.  for- 
merly of  W.  H.  aforesaid,  Esq.  deceased,  bearing 
date  on  or  about  the  eleventh  day  of  January 
I766j  and  proved  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  on  or  about  the  fifth 
day  of  May  next  following :  j4nd  the*  reversion 
and  reversions,  remainder  and  remainders,  yearly 
and  other  rents,  issues,  and  profit^  thereof^  and  of 
every  part  thereof,  and  all  the  estate,  right,  title, 
interest,  trust,  property,  claim,  and  demand  what* 
soever  at  law  and  in  equity  of  them  the  'said 
0.  H.  and  M.  his  wife  of,  in,  to,  or  out  of  the 
said  manors,  lands,  hereditaments,  and  premises^ 
every,  or  any  part  or  parcel  thereof,  to  have  and 
to  hold  the  said  manors^  lands,   h^reditam^uts^ 


RECOVERY  DEED.  jt 

Bx\d  all  ami  singular  other  the  premises  with  their 
and  every  of  their  appurtenances   unto  the  said 
G.  S.  his  heirs  and  assigns  for  ever,  to  the  use  of 
the  said  G«  S.  his  heirs  and  assigns  for  ever,    to 
the  intent  that  the  sard  G.  S.  may  be  perfect  te- 
aiant  of  the  freehold  of  the  same  manors,  heredita- 
ments, and  premises,  to  the  end  that  one  or  more 
good  and  perfect  common  recovery  or  recoveries 
may  be  thereof  had  and  suffered  in  manner  herein- 
after  mentioned  ;   for  which  purpose  it  is  hereby 
declared  and  agreed  by  and  between  the  saidpar^ 
ties  to  these  presents,  ls  far  as  they  respectively 
are  interested,   that  it  shall  and  may  be  lawful  to 
and  for  the  said  J.  P.  at  the  costs  and  charges  of 
the  said  C.  !!•  before  the  end  of  this  present  Easter 
term,   to  sue  forth  and  prosecute  out  of  his  ma- 
jesty's high  court  of  Chancery,  against  the  sakl 
G.  S.  one  or  Tuore  writ  or  writs  of  entry  ^urdis* 
seisin  en  le  post,  returnable  before  his  majesty'a 
justices  of  the  court  of  Common  Pleas  at  West- 
niinster^  and  thereby  demand  by  apt  and  conveni- 
ent names,  quantities,  qualities,  number  of  acres 
and  other  descriptions,  the  said  manors,  lands,  he- 
reditaments, and  premises, with  the  appurtenances^ 
Jo  which  said  writ  or  writs  of  entry  ibe  said  G.  S, 
shall  appear  gratis  in  his  own  person,   and  vouch 
to  warranty  the  said  C.  II.  and  M.  his  wife,   who 
shall  also  appear  gratis  in  their  own  persons,  or  by 
their  attorney  or  attornies  thereto  lawfully  autho- 
rised, and  enter  into  the  warranty,  and  vouch  over 
to  warranty  the  common  vouchee    of  the  same 
court,  who  shall  also  appear  gratis,  and 'after  im- 
parlance make  default,   so  that  judgment  may  b^ 
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gi^en  for  tht  isdd  J.  P.  to  recover  the  «me  m«- 
Dord,  lands,  hereditaments,  and  pneimises,  with  ther 
a|)purtenant:es,  against  the  said  G.  S.  and  for  the 
Aaid  G.  9*'  to  recover  in  value  against  the  said 
C.  H.  ^d  M.  his  wife,  and  for  the  said  C.  H* 
and  M*  his  wife  to  recover  in  vahie  against  the 
common  vouchee,  as  is  usual  in  like  cases ;  and 
that  execution  shall  and  ipay  be  thereupon  bad 
and  awarded  accordicgljr,  and  all  and  every  pther 
ittt  and  thing  done  and  executed  which  19  need-* 
fill  and  requisite  fbr  suffering  and  perfecting  such 
common  recovery  or  recoveries  with  voscbers  aa 
aforesaid ;  And  it  is  hereby  deckred  and  agreed 
by  and  betweed  all  the  said  parties  to  these  prer 
a6nti(,as  far  as  they  respectively  are  intprested^tha^ 
immediately  aftcir  $ufleripg  and  perfec^ng^  the 
l^aid  cofhitidn  recovery  qr  recpreries^  as  we)l  these 
presets  as  the  asSuranc^e  hereby  made,  as  al^o  thjB 
iaid  rec^overy  and  recoveries  so  as  aforesaid  or  in 
any  other  manner  or  it  any  otlier  time  or  times 
suffered  or  to  be  sufl^red,  and  all  and  every  otbcf 
re60tery  and  recoveries,  fine  and  fioes,  convey- 
atct^  and  assurattei^  in  (he  law  what$ocvei^  at  any 
time  or  tittitB  heretofore,  tmd  to  be  at  any  timn, 
4nd  from  tim^e  to  time  hereafter  had,  made,  levied, 
suffered,  or  executed  of  the  said  majors,  lands, 
hereditaments,  and  premises,  or  %ny  part  there- 
of, by  or  between  the  said  parties  to  these  presents, 
or  any  of  them,  or  wherAinto  they,  or  any  or  ei- 
ther of  thetn  are,  or  is,  or  sha}l  be  parties  or  pri>- 
vies,  or  a  party  or  privy,  shall  be  and  enure,  and 
shall  be  adjudged,  deetMd,  construed,  and  taken, 
and  is  and  are^&nd  was  and  were  meant  and  iiM^id* 
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ed,  and  is  and  are  hereby  directed^  declared,  and 
agreed  by  and  between  all  the  said  parties  to  tfacs^ 
presents^  to  be  and  enure,  and  the  recoTeror  aad 
recoverors  in  the  said  recovery  or  recoveries, 
named  or  to  be  named,  and  his  and  their  faeir$ 
shall  staind  and  be  seised  «^,  to,  for,  and  concern* 
tng  the  same  manors,  lands,  hereditaments,  and 
premises,  and  of  every  part  thereof^  with  the  a^ 
purtenances  to,  for,  and  upoii  such  uses,  intents, 
and  purposes,  and  under  and  subject  to  such  pow* 
ers,  provisoes^  limitations,  and  agreements  as  are 
liereinafter  expressed  and  declared  of  and  con* 
cerningthe  samCi  (that  i»  to  say,)  in  the  first 
plac^  in  confirmation  of  the  right  of  £«  H.  eldeaC 
aister  of  the  said  C.  H.  to  have,  take,  and  receive 
thereout  the  clear  annual  sum  o(  £  to  com** 

mence  from  the  fifth  day  of  January  now  last 
past,  and  to  continue  thenceforth  during  so  long 
time  as  she  the  said  £•  H.  shall  live  in  theaaid 
tnansion-house  at  W»in  which  she  now  resides,andt 
also  in  confirmation  of  the  right  of  the  said  £•  H. 
if  she  shall  quit  the  said  mansion4iouse,  and  go 
to  reside  elsewhere,  to  have,  take,  and  receive  there- 
out the  clear  annual  sum  of  ^  to  commence 
from  the  time  of  her  ao  quitting  the  said  mansiDUfr. 
house  and  to  continue  during  the  term  of  her  na^- 
tural  life,  instead  of  the  aforesaid  annual  sum  of 
£  which  said  annuities  or  yearly  rent  charges 
of  £  and  £  were  granted,  created,  and 
made  payable  in  and  by  one  indenture  tripartite 
bearing  date  on  or  about  the  day  of  January 
last,  made  between  the  said  C*  H.  of  the  first  part; 
the  said  £.H*of  the  second  part;  and  the  said  W.  W. 


04  APPENDIX. 

of  the  third  part ;  and  also  in  confirmation  of  such 
powers  of  distress  and  entry  for  nonpayment  of 
the  said  annuities,  as  in  the  same  indenture  are 
for  that  purpose  particularly  mentioned  and  ex- 
pressed, and  subject  nevertheless  to,  and  charged 
and  chargeable  with  the  said  annuities  of  £ 
and^  during  the  continuance  of  the  same 

annuities  respectively,  and  also  subject  to  and 
chargeable  with  the  powers  and  remedies  limited 
or  given  to  the  said  E.  H.  and  her  assigns  for 
securing  and  enforcing  the  payment  of  the  same 
annuities  to  the  use  of  the  said  C*  H.  and  his  as- 
signs for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste,  and  from  and  after 
the  decease  of  the  said  C.  H.  to  the  use  of  the  said 
M.  H.  for  and  during  the  joint  natural  lives  of 
the  said  M.  H.  and  £.  H.  And  in  case  the  said 
M.  H-  shall  die  in  the  life-time  of  the  said  E.  H. 
and  the  said  E*  H.  shall  survive  the  said  C.  H. 
then  from  and  after  the  several  deceases  of  the 
said  C.  H.  and  ]VL  his  wife,  to  the  use,  intent,  and 
purpose  that  the  said  E.  H.  shall  thcncefoi-th  dur-^ 
ing  the  term  of  her  natural  life  have,  receive,  take, 
and  enjoy  one  annual  sum  or  yearly  rent  charge  of 
^  of  lawful  money,  &c.  to  be  yearly  issu- 

ing  and  payable  out  of,  and  charged  and  charge- 
able upon  all  and  singular  the  said  manors,  lands« 
and  hereditaments  hereby  released,  or  otherwise 
assured,  or^intended  so  tobe,  and  to  be  payable 
and  paid  to  the  said  E.  H.  and  her  assigns  at 
or  in  the  common  dining  hall  of  tlie  Inner  Temple, 
London,  on  the  5th  day  of  April,  the  5th  day  of 
July,  the  10th  day  of  October,   and  the  5ih  day 
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of  January,  by  even  and  equal  portions,  without 
any  deduction  or  abatement  whatsoever  thereout 
or  out  of  any  part  thereof  for  or  in  respect  of  any 
taxes,  charges,  rates,  impositions,  or  outgoings 
whatsoever,  at  any  time  or  times  heretofore,  and 
to  be  at  any  time  and  from  time  to  time  hereafter 
taxed,  charged,  assessed,  or  imposed  on  the  said 
manors,  lands,  and  hereditaments,  hereby  releas- 
ed, or  otherwise  assured,  or  intended  so  to  be,  or 
any  of  them,  or  any  part  thereof,  or  on  the  said 
annual  sum  or  yearly  rent  charge  of  ;£*  or 

any  part  thereof,  or  on  the  said  E.  U.  or  lier  as- 
signs in  respect  of  the  same,  either  by  authority  of 
Parliament  or  otherwise,  or  for  or  in  respect  of 
any  other  matter,  cause,  or  thing  whatsoever ;  the 
iirst  payment  of  the  said  annual  sum  or  yearly  rent 
charge  of  ^^  to  become  due  and  be  made 

on  such  of  the  said  days  of  payment  as  shall 
happen  next  after  the  decease  of  the  survivor  of 
the  said  C*  H.  and  M«  his  wife,  and  the  same  an- 
nual sum  or  yearly  rent  charge  to  be  in  lieu  and 
full  satisfaction  and  discharge  of  the  then  grow-i 
ing  and  also  the  future  payments  of  the  said  an* 
nual  sums  or  yearly  rent  charges  of  £  and 

£  and  each  or  either  of  them,   and  also  in' 

full  satisfaction  and  discharge  of  any  claim,  an* 
nuity  or  annuities,  to  which  the  said  E.  II.  is  or 
can  or  may  be  intitled  under  the  said  will  of  the 
said  £.  H.  And  in  case  the  said  £.  H.  shall  die  in 
the  life-time  of  the  said  M.  H.  and  the  said 
M.  II.  shall  survive  the  said  C.  H.  tlieu  from 
and  after  the  several  deceases  of  the  said  C.  H. 
and  E.  H.  to  the  use,  intent,  and  purpose  tha,t 
the  said  M*    H.    shall  thenceforth  during   the 
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ttnn  of  her  natural  lifCi  faare^  receive^  takew 
and  enjoy  one  annuahsum  or  yearly  rent  charge 
of£*  of  lawful  money,  &c.  to  be  yearly  i»- 

*uiQ&  going,  and  payable  out  of,  and  charged  and 
chargeable  upon  all  and  singular  the  said  manors, 
lands,  and  hereditaments  hereby  released,  or  other- 
vise  assured,  or  intended  so  to  be,  and  to  bepay- 
able  and  paid  to  the  said  M.  H.  or  her  assigns  at 
or  ilk  the  common  dining  hall  of  the  Inner  Tern* 
ple,London,  on  the  fifth  day  of  April,  the  fifth  day 
of  July,  the  tenth  day  of  October,  and  the  fifth 
day  of  January,  by  even  and  equal  portions,  and 
without  any  deduction  or  abatement  on  any  ac- 
count whatsoever  as  aforesaid,  the  first  payment 
of  the  said  last  mentioned  annual  sum  or  yearly 
rent  charge  of  /"  to  become  due,  and  to  be 

made  on  such  of  the  satd  last  mentioned  days  of 
payments  as  shall  happen  next  after  the  decease 
of  the  survivor  of  the  said  C.  H.  and  £#  H.  and 
tl^  same  annual  sum  or  yearly  r^nt  charge  of 
£  together  with  the  estate  hereby  limited  to 

the  uset>f  the  said  M.  H.  for  the  Joint. lives  of  the 
said  M.  H.  and  £•  H.  to  be  in  full  satisfiiction  for 
the  dower  and  thirds  at  common  law,  and  also  tlie 
freebench  and  customary  estate,  and  all  other  e^ 
tates,  claims,  and  demands  which  the  said  M.  H. 
hath  or  can,  shall  or  may  claim  to,  have,  of,jDf 
to^  and  out  of  all  freehold,  copyhokl,  and  costoni^ 
ary  estates  of  which  the  said  C.  U.  hath  beeO)  ^ 
shall  or  may  be  seised  at  any  time  and  from  tim^ 
to  time  during  the  coverture  of  the  said  M.  H* 
by  him.  Ani  to  this  further  use,  intent,  and  pur* 
|K>5e,  thai  when  and  as  often  as  it  shall  bapp^B 
that  the  said  annual  sum  or  yearly  rent*chaige  ^ 
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£  liereby    limited  to  the  use  of  the  said 

£.  H.  ami  htx  assigns,  or  the  said  annual  sum  or 
yearly  rent  charge  of  i'  hereby  limited  to 

tlie  use  of  the  said  M.  IJ.  and  her  assigns,  or  any 
quarterly  payment  of  the  same,  respectively  shall 
be  in  arrear,  ox  unpaid  in  the  whole,  or  in  part  by 
the  sj)ace  of  fourteen  days  next  over  or  after  any 
one  of  the  days  or  times  whereon  tlve  same  res- 
pectively are  hei^inbefnre  a)>pointed  to  l>e  paid, 
a£  aforesaid  ;  then^  and  so  often  from  tinve  to  time 
lit  shall,  and  may  be  lawful  to,  ami  for  the  said 
E.  H.  and  her  assigns,  in  respect  of  her  said  an- 
nual sum,  or  yearly  rent  of  j^  aiKl  to  and 
for  the  said  M.  II.  and  her  assigns  in  respect  of 
her  aqnual  sura  or  yearly  rent  of  j^  into 
and  upon  the  said  manors,  mjes^ua^es,  lands,  and 
heredi  tangents,  outof  which  the  •same  annual  sums 
or  yearly  rents  o\^  £  and  £  respectively 
are  to  be  issuing  and  payable,  or  into  and  upon 
any  part  thereof  to  enter  and  distrain  for  the  same 
annual  sums,  or  yearly  rents  respectively,  and  all 
the  arrears  thereof  respectively.,  and  the  distress 
and  distresses  then  and  there  fo(und  to  detain, 
manage,  sell,  and  dispose  of,  in  the  same  manner 
in  all  respects,  and  upon  the  same  terms  as  dis^ 
tresses  for  rents  reserved  upon  leases  for  years 
may  be,  and  are  or  ought  to  be  detained,  manag- 
ed, sold,  and  disposed  of.  and  as  if  the  said  an- 
nual  sums,  or  yearly  rents  o^ £  and  £ 
respectively  were  rents  reserved  upon  leases  for 
years,  to  the  intent  that  the  said  £L  H.  and  her 
assigns,  and  also  the  said  M.  H.  and  her  assigns, 
#hall  thereby,  therewith,  or  otherwise  be  rc>pec- 
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tively  and  fully  satisfied,  and  paid  the  said  annual 
sums,  oryearly  rents  of  £  and£*  and 

all  ihe  arrears  thereof  respectively,  and  all  costs, 
charges,  and  expences,  to  be  occasioned  to  them 
respectively  by  the  nonpayment  thereof  at  the 
days  or  times  hereinbefore  appointed  for  the  pay- 
jiient  of  the  same  respectively.  And  to  this  further 
use,  intent,  and  purpose,  that  from  time  to  time 
when,  and  as  often  as  it  shall  happen  that  the  said 
annual  sums,  or  yearly  rents  of  £         and  £ 
or  any  part  of  the  same  respectively  shall   be  in 
arrear  or  unpaid  by  the  space  of  twenty-one  days 
next,  over  or  after  any  or  either  of  the  said  days 
whereon  the  said  sums,  or  rents  respectively  are 
hereinbefore  appointed  to  be  paid,  as  aforesaid; 
then,  and  so  often,  and  from   time  to  time,  and 
either  upon  or  at  any  time  after  the  expiration  of 
the  said  twenty-one  days;  it  shall  and  may  be 
lawful  to  and  for  the  said  E.  H.  and  her  assigns, 
and  to  and  for  the  said  M.  H.   and  her  assigns, 
(although  no  formal  or  legal  demand  shall  have 
been   made  of  the  said  annual  sums,  or  yearly 
rents  of  ^^  and  £  respectively,)  in*<^ 

and  upon  the  said  manor,  messuages,  lands,  and 
hereditaments,  out  of  which  the  said  annual  sums, 
oryearly  rents  are  to  be  issuing  and  payable  as 
aforesaid,  or  into  and  upon  any  part  of  the  same 
n)anor,  messuages,  lands,  and  hereditaments,  m 
the  name  of  the  whole  of  the  same  to  enter,  and 
the  same  to  have,  hold,  and  enjoy,  and  the  rents 
and  profits  thereof,  and  of  every  j^art  thereof 
to  receive  and  take  to  and  for  their  own  U5« 
and  benefit  until    they   respectively  shall  there* 
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• 

by  or  therewith,  or  otherwise  lie  fully  satisfied 
and  paid  the  said  annual  sums  or  yearly  rents  of 
£  and  jf  secured  to  them  respec- 

tively and  all  the, arrears  thereof  respectively,  arid 
ulso  so  much  of  the  same  annual  sums,  or  yearly 
rents  respectively  as  from  time  to  time  shall  incur 
and  grow  clue  to  them  respectively  during  such 
time  as  they  respectively  shall  continue  in  posses- 
sion of  the  premises  after  evei^  such  entry  as 
aforesaid,  and  also  all  such  costs,  losses,  charges, 
t^amages,  and  expences,  as  shall  be  occasioned  by 
nonpayment  of  the  said  annual  sums   or  yearly 

,  rents,  or  of  any  part  thereof  at  the  days  and  times 
aforesaid,  and  such  possession,  when  taken  to  be 
without  impeachment  of  waste,  and  from  and  after 

.  the  determination  of  the  estate  hereby  limited  to 
the  use  of  the  said  C.  II.  and  his  assigns  for  his 
life,  and  to  the  said  during  the  joint  lives 

of  the  said  M.  H.  and  E.  H.  and  subject  never- 
theless to  the  said  annual  sums,  or  yearlj'^  rent 
charges  o^ £  and  £  provided  for  the 

said  E.  H.  and*  M.  H.  respectively  as  aforesaid, 
and  to  the  powers  and  remedies  hereby  given,  li- 
mited, and  conferred 'for  securing  and  enforcing 
the  payment  of  the -same  respect i\'ely,  to  the  use 
of  the  said  W<,W.  his  executors,  administrators, 
and  assigns,  for  and  during  the  term  or  time  of 
tAf  o  hundred  years  to  be  computed  from  the  day 
next  before  the  day  of  the  date  of  these  presents, 
and  fully  to  be  complete  and  ended  without  im- 
peachment of  or  for  any  manner  of  waste,  upon 
the  trusts,  nevertheless,  and  for  the  ends,  intents, 
and  purposes  hereinafter  expressed,  declared,  and 


lot  APPENDIX, 

contained  of  and  concerning  the  same  term,  an<f 
from  and  after  the  determination  of  the  said  term 
of  two  hundred  years,  and  in  the  mean  tifne  subr 
ject  thereto,  and  to  the  trusts  thereof,  ^  To  the 
tue  of  such  person  or  persons,  for  such  estate  aod 
estates,  and  for  such  interest  and  interests,  by  way 
of  legacy ,annuity,  rent^charge,  or  ptherwisei  and 
in  such  manner,  parts,  shares,  and  proportions,  and 
upon  such  trusts,  and  for  such  epds,  intents,  and 
purposes,  and  charged  and  chargeable  in  sucb 
manner,  and  either  absolutely  or  conditionally, 
and  subject  to  such  powers  of  revocation  and  0/ 
new  appointment,  and  other  powers,  provisoes 
conditions,  restrictions,  limitations,  declaratip^s^ 
and  agreements,  as  the  said  C.  H«  party  heretq, 
at  any  time  or  times,  and  from  time  to.  time  by 
any  deed,  or  deeds,  instrument  or  instrumeats  iii 
writing,  to  be  sealed  and  delivered  by  him  in 
the  presence  of,  and  attested  by  two  or  more 
credible  witne3ses,  shall  direct,  limit,  or  appoint; 
and  in  default  of  such  direction,  limitation,  aod 
appointment,  and  in  the  mean  time,  and  from 
time  to  time,  until  the  same  shall  take  effect,  and 
from  time  to  time'  subject  to  such  uses,  estates, 
trusts,  charges,  and  interests  as  shall  have  been 
directed,  limited,  or  appointed  by  the*  said  C.  H* 
To  the  use  of  C,  H,  son  of  C.  H.  late  of  &c. 
£sq«  deceased,  for  and  during  the  term  of  bis  na- 
tural life,without  impeachment  of  waste;  and  from 
and  after  the  determination  of  that  estate  by  any 


#  Sometimes  it  may  he  adfisable  that  a  joint  power  shal^ 
precede  the  other  iues» 


RECoVERf  DEED.  ioi 

means  in  bis  lifetime,  to  the  use  of  the  said  G.  S* 
and  his  heirs,  during  the  natural  life  of  the  said 
Cw  H.the  son,  upon  trust  to  support  and  preserve 
the  contingent  uses  and  estates  hereinafter  limit* 
ed  from  being  defeated  or  destroyed,  and  for  that 
purpose  to  make  entries  and  bring  actions,  as  the 
case  shall  require,  yet  nevertheless  to  permit  and 
suffer  the  said  C.  H.  the  son,  and  his  assigns, 
during  his  life  to  receive  and  take  the  rents  and 
profits  of  the  same  manor,  lands,  and  heredita- 
ments, to  and  for  his  and  their  own  use  and  be* 
nefit,  and  from  and  after  the  decease  of  the  said  C* 
H.  the  son,  then  to  the  use  of  the  first  son  of  the 
body  of  the  said  C%  H.  the  son  lawfully  begotten, 
or  to  be  begotten,  and  the  heirs  m^le  of  the  body 
of  such  first  son  lawfully  issuing;  and  on  failure  of 
such  issue  to  the  use  of  the  second,  third,  fourth, 
fifth,  and  all  and  every  other,  son  and  sons  of  the 
body  of  the  said  C.  H.  the  sou  lawfully  begottep. 
and  to  be  begotten  severally  and  successively  in 
remainder,  one  after  the  other,  as  they  and  every 
of  th«m  respectively  shall  be, in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  res- 
pective heirs  male  of  the  body,  or  several  and  res- 
pective bodies  of  the  same  son  apd  sons  respec- 
tively, lawfully  issuing,  every  elder  of  the  same 
sons,  and  the  heirs  male  of  his  body  issuing  be^ 
ing  always  to  be  preferred  to,  and  to  take  before 
every  younger  of  the  same  sons,  and  the  heirs, 
male  of  his  body  issuing  ;  and  on  failure  of  such 
issue,  to  the  use  of  the  person  or  persons  who  at 
the  death  of  the  survivor  of  the  said  C.  H.  party 
hereto,  and  C  H.  the  son,  shall  be  the  heir,  or 
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co-heirs  of  the  said  C.  H,  party  hereto,  and  the 
heirs,  or  assigns  of  the  same  person  or  persons 
respectively  to  be  divided  between  the  same  per- 
sons, if  more  than  one,  as  tenants  in  commoD,  and 
not  as  joint-tenants,  and  in  the  same  shares  and 
proportions,  either  equally  or  unequally,  as  they 
would  have  been  intitled  to  a  real  estate  descend* 
ing  from  the  said  C.  H.  party  hereto,  and  vesting 
at  that  time  in  them  as   his  co-heh^     Jnd  itb 

« 

hereby  declared  and  agreed,  by  and  between  the 
parties  to  these  presents,  that  the  said  term  of  twa 
hundred  years  hereby  limited  to  the  use  of  the 
said  W*  W*  bis  executors,  administrators,  and  as- 
signs is  liAMted  to  biuFi  and  them  upon  the  several 
trusts,  and  for  the  several  ends,  intents,  and  pur- 
poses  hereinafter  expressed  and  ckclared  of  and 
concerning  the  same,  (that  is  to  say)  upon  trust 
for  securing  to  the  said  £.  H.  and  M.  H*  respec- 
tively and  their  respective  assigns^  the  due  and 
regular  payment  of  the  said  annual  sums  or  yearly 
rents  of  £  and  £  hereby  limited  to 

the  use  of  ihe  said  E.  H.  and  M.  H.  respectively, 
when  and  as  the  same  respectively  shall  becc^noe 
due  and  payable,  and  for  that  purpose  in  ease, 
and  when  and  as  often  as  the  said  annual  sums 
or  yearly  rents  of  £  and  £  respectively, 
or  any  payment  thereof  respectively  shall  be  in 
arrear  and  unpaid  in  the  whole,  or  in  part  by  the 
space  of  twenty-eight  days  next  after  any  one 
of  the  days  or  times  hereinbefore  appointed  for 
the  payment  thereof  respectively,  then  and  i» 
that  case,  and  from  time  to  time  as  often  as  it 
shall  so  happen,  it  shall  and  may  be  lawful  to  and 
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for  the  said  W.  W.  his  executors,  administrators, 
or  assigns,  by  and  out  of  the  rents,  issues,  and  pro** 
fits  of  the  said  hereditaments  and  premises  hereby 
limited  to  the  use  of  the  said  W.  W.  as  aforesaid, 
for  the  said  term  of  two  hundred  y^rs,  by  mort- 
gage or  sale  of  the  said  hereditaments  and  pre* 
mises,  or  of  a  competent  part  thereof,  for  all  orany 
part  of  the  said  term  of  two  hundred  years,  or  by 
bringing  actions  against  or  making distresses,upon 
all  and  every  or  any  of  the  present  or  future  tenants^ 
of  the  said  hereditaments,  and  premises  for  the 
recovery  of  the  rents  then  in  arrear,  or  by  making 
entries  upon  the  same  hereditaments  and  premises, 
or  by  all  and  every  or  any  one  or  more  of  the  said 
ways  and  means,  or  hy  any  other  lawful  and  rea- 
sonable ways  and  means  whatsoever,  to  levy  and 
raise  such  arrears  of  the  said  annual  sums  or  yearly 
irents  of  £  and  £  as  from   time  to 

time  shall  become  due,  and  remain  unpaid  toge- 
ther with  all  such  damages,  costs,  charges,  and 
expences,  as  the  said  E.  H.  and  M.  H.  respec- 
tively or  their  respective  assigns  shall  incur,  ex- 
pend, sustain,  or  be  put  unto  by  reason  of  the 
nonpayment  of  the  said  annual  sums  or  yearly 
rents  of  ^  ^^^£  respective!)',  or  any 

part  thereof  respectively,  together  with  the  costs, 
charges,  and  expences  attending  the  execution 
of  the  trusts  of  the  said  term  of  two  hundred  years; 
And  upon  this  further  trust  that  the  said  W.  W* 
his  executors  and  administrators  do  and  shall  in  the' 
first  place  retain  and  reimburse  to  and  for  him- 
self, and  themselves,  the  costs,  charges,  and  ex« 
pences  of  and  attending  the  execution  of  the 
trusts,hereby  reposed  in  him  or  them ;    And  in  the 
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next  place  pay  and  satisfy  to  tlie  said  £.  H.  her 
executors,  ad  in  in  is  t  raters,  or  assigns,  aH  arrears 
•of  her  said  annual  sum  or  yearly  rent  of  £ 
and  aH  costs,  charges,  ckimages,  and  expencet 
which  slic  and  they  shall  liave  im:Hrred,  suffered^ 
borne,  sustained,  ai»d  kid  out  by  reason  or  oa ac- 
count of  the  nonpayment  of  her  said  annual  sum,, 
or  yearly  rent  of  j^  or  in  or  about  re- 

covering and  enforcing  the  payment  of  the  samer 
and  afterwards  do  and  shall  pay  and  satisfy  to  the 
said  M.  Hr  her  executors,  administrators,  and  as- 
signs, all  arrears  of  her  said  annua)  sum  or  yearly 
^entof  ;^  and  all  costs,  charges,  damages^ 

and  expences  which  she  and  they  shall  have  in- 
curred, suffered,  borne^  sustained,  and  laid  out  by 
reason  or  on  account  of  the  nonpayment  of  the 
said  last  mentioned  annual  sum  or  yearly  rent  of 
£  or  in,  or  about  recovering  and  enforcing;^ 

tlic  payment  of  the  same  ;  And  upon  this'  further 
tf'usty  that  after  the  determination  of  the  severaJ 
estates  hereby  limited  to  the  use  of  the  said  C.  IL 
fUty  hereto  for  his  life,  and  to  the  sard  M  H. 
for  ihe  joint  lives  of  herself,  and  the  sai/1  E.  H: 
a<lid  thenceforth  uutil  the  said  C*  H»  the  son  shall 
attain  his  age  of  twenty-five  years,  or  the  thiic  shall 
arrive .ubenJie  w^uld  have  attained  that  age  in  case 
he  had  fired,  (and  subject  and  without  prejudice  ti> 
the  poWer  oi  appointment  hereinbefore  contained) 
J)etheiaid  VV.  W.  his  executors,  administrators,  or 
assignd,do  aii^:iha11  receive  all  the  rents  and  anniiai 
incon.e  of<he said  manor,  lands,hereditaments,  and^ 
premises  comprised  in  the  said  term  of  two  hun* 
drcd  years,  wliicb  sluill  remain  after  satisfying  the 
said  several  aimuities  of  j^  and  £  du- 
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ring  the  continuance  of  the  same  annuities  re* 
spectively,  and  do  and  shall  apply  the  same  sur- 
plus rents  in  keeping  down  the  interest  of  the 
incumbrances  (if  any)  then  affecting  the  pre- 
miseSy  and  also  in  discharging  so  much  and  such 
part  of  the  principal  monies  ef  the  same  incum-* 
brancesas  can  be  satisfied  out  of  any  rents  which 
shall  remain  after  discharging  such  interest  as 
aforesaid :  And  upon  this  further  trust  that  after 
the  said  C  H.  the  son  shall  have  attained  the  age 
of  twenty-five  years,  or  the  tiftie  shall  arrive  when 
he,  if  living,  would  have  attained  that  age,  and 
thenceforth  in  the  mean  time  and  until  the  said 
annual  sums  or  yearly   rents  of  £  and 

£  or  one  of  them,  or  some  quarterly  payment 

of  them  or  one  of  them  shall  be  in  arrear  or  un-^ 
paid  in  the  whole  or  in  part  by  the  space  of  twenty- 
eight  days  after  the  time  hereby  appointed  for 
the  payment  of  the  same ;  and  also  thenceforth  and 
from  time  to  time  when  and  as  often  as  all  the  ar- 
rears of  the  said  annual  sums  or  yearly  rents  of 
£  and  £  or  such  of  them  as  shall  be 

subsisting,  and  the  said  costs,  charge.^!,  damages, 
and  expences,  shall  be  raised  or  fully  satisfied  and 
paid  the  said  W.  W.  his  executors  and  admini- 
strators, do  and  shall  permit  and  suffer  such  person 
or  persons  as  for  the  time  being  shall  be  entitled 
to  the  reversion  or  remainder  of  the  same  here- 
ditaments and  premises  comprised  in  the  said  term 
of  two  hundred  years,  expectant  on  the  deterrni- 
hatioh  of  the  same  term,  to  receive  and  take  the 
rents  and  profits  of  the  same  hereditaments  and 
premises  to  and  for  his  land  their  own  use  and  be* 
befit  •   And  upon  this  further  trust  ihsitihe  said 
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W.  W.  his  executors  and  administrators  do  and 
shall  from  time  to  time  after  paying  the  said  an* 
nual  sums  or  yearly  rents  of  j^  and  £ 

when  and  as  the  same  respectively  shall  become 
due  and  payable,  and  also  after  the  said  C*  H.  the 
son  shall  attain  his  age  of  twenty-five  years,  or 
the  time  when  he,  if  living,  would  have  attained 
that  age;  and  also  after  paying,  deducting,  and 
retaining  such  costs,  charges,  damages,  and  ex- 
pences  as  aforesaid,  pay  to  the  person  or  persons 
Vho  shall  be  entitled  to  the  reversion  or  remain- 
der of  the  said  hereditaments  and  premises  com- 
prised jn  the  said  term  of  two  hundred  years,  ex-  ^ 
pectanton  the  determination  of  the  said  term,  or 
to  whom  he,  she,  or  they  shall  direct  or  appoint 
the  money  (if  any)  which  from' time  to  time  shall 
remain  in  the  hands  of  the  said  W.  W.  his  execu* 
tors  or  administrators :  Provided  always^  and  it  is 
-hereby  declared  and  agreed,  by  and  between  the 
parties  to  these  presents,  that  after  the  decease  of 
the  survivor  of  the  said  £•  H*  and  M.  H.  and  pay- 
ment to  them  respectively,  and  their  respective 
executors,  administrators,  or  assigns  of  the  said 
annual  sums  or  yearly  rents  of  £  and 

£  and  all  the  arrears  thereof  respectively  ; 

and  also  after  the  said  C  H*  the  son  shall  have  at* 
tained  his  age  of  twenty-five  years,  or  the  time 
shall  arrive  when  he,if  living,  would  have  attained 
that  age,  and  payment  of  all  c6sts»  charges,  da* 
mages,  and  expences  as  aforesaid,and  also  after  full 
performance  or  discharge  of  the  trusts  of  the  said 
term  of  two  hundred  years,  then  and  thenceforth 
the  said  term  of  two  hundred  years  of  or  in  the 
hereditaments  and  premises  comprised  therein  or 
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SO  much  of  the  same  term  as  shall  not  be  disposed 
of  under  the  trusts  hereby  declared  concerning  the 
same  term,  shall  cease,  determine,  and  be  void, 
but  without  prejudice  to  any  sale,  mortgage,  or 
disposition  previously  made  of  all  or  any  part  of 
the  hereditaments  and  premises  comprised  in  the 
said  term  of  two  hundred  years  for  any  of  the  pur- 
poses hereinbefore  mentioned,  in  pursuance  of  the 
trusts  hereinbefore  declared  concerning  the  same 
term  :     ^ind  it  is  hereby  provided,  declared,  and 
agreed,  by  and  between  the  ^parties  to  these  pre- 
sents, and  the  said  C.  H.  party  hereto,  dothhere- 
4>y  direct  and  appoint,  that  the  person  or  persons 
who  shall  pay  to  the  said  W.  W.  his  executors, 
administrators,  or  assigns,    all  or  any  part  of  the 
rents,  issues,  and  annual  profits  of  the  said  manor, 
lands,  and  hereditaments  hereby  released,  orothcr- 
wise  assured,  or  intended  so  to  be,  or  advance  any 
money  upon  any  sale  er  sales,  or  the  security  of 
any  mortgage  or  mortgages  of  the  same  manor, 
lands,  and  hereditaments,  or  any  part  of  the  same, 
or  otherwise  pursuant  to  the  trusts  hereinbefore 
contained,  shall  not  be  obliged  or  required,to  sec 
the  application  of  the  said  rents,  issues,  profits,  and 
money  respectively,  or  any  of  them,  or  be  answer- 
able or  accountable  for  the  misapplication  ornon^ 
application  of  the  same,  and  thatall  receipts  which 
shall  be  given  by  the  said  W.  W.  his  executors  or 
administrators  for  all  or  any  part  of  the  said  rents, 
issues,  profits,  and  money  respectively,   shall  be 
g(ft)d  and  sufficient  acquittances  and  discharges 
for  the  sum  and  sums  of  money  which  by  the  said 
receipts  respectively,  and  every  of  them,  shall  be 
acknowledged  or  expressed  to  be,  or  to  have  been 
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received ;  and  that  all  Bales  and  mortgages  wluck 
fthall  be  niade^  and  contracts  for  sale  which  shall 
be  entered  into,  and  conveyances  which  shall  be 
executed  by  the  said  W*  W.  his  executors  or  ad« 
ministrators,  shalli  without  any  further  consent  or 
concurrence  by  or  on  the  part  of  the  person  or 
persons  who  for  the  time  being  shall  be   intitled 
in  reversion  or  remainder  as  aforesaid,  be  binding 
and  conclusive  on  them  respectively,  in  the  same 
manner  to  all  intents  and  purposes  as  if  such  sales 
or  mortgages  had   been  made,  and  contracts  for 
sale  entered  into,  and  conveyances  executed  by  . 
him  or  them  respectively :  Provided  always  and  it  . 
is  hereby  declared  and  agreed,  by  and  between  the 
parties  to  the  sepresents,that  notwithstanding  any 
of  the  uses  hereinbefore  declared,  or  the  powers 
hereinafter  contained,  but  subject  and  without 
prejudice  to  any  of  the  said  annuities  durii^g  the 
continuance  of  the  same  respectively ;  and  also 
subject  and  without  prejudice  to  the  said  powers 
and  remedies  by  distress  and  entry  for  recovering 
and  enforcing  the  payment  of  the  same  annuities, 
it  shall  or  may  be  lawful  to  and  for  the  said  C  H. 
party  hereto  during  his  life,  and  after  his  decease 
to  and  for  the  said  M.  H.  during  the  joint  lives  of 
herself  and  the  said  £.  H.  and  after  the  determi- 
nation of  their  several  estates,  to  and  for  the  saidC^ 
IL  the  son,  during  his  life,  and  alsa^to  and  for  the 
guardian  or  guardians  for  the  time  being  of  any 
infcnt  son  of  the  said  C.  H.  the  son,  who  for  the 
time  being  shall  be  tenant  in  tail  in  possession  un^ 
der  the  limitations  hereinbefore  contained  during 
the  minority  of  the  3ame  son,  by  indenture  ox 
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indentures  to  bq  sealed  and  delivered  by  him,  her, 
or  them  respectively,  in  the  presence  of  and  attest- 
ed by  two  or  more  credible  witnesses,  to  limit  and 
appoint  by  way  of  demise  or  lease,  all  or  any  p^rt 
or  parts  of  the  said  knanor,  lands,  hereditaments, 
and  premises  hereby  released,  or  otherwise  as- 
sured, or  intended  so  to  be,  with  the  appurte* 
nances,  to  any  person  or  persons  for  any  term 
or  number  of  years  not  exceeding  twenty-one 
years,  to  take  effect  in  possession,  and  not  in 
reversion,  or  by  way  of  future  interest,  so  as  there 
shall  be  reserved  on  every  such  limitation  or  ap- 
pointment by  way  of  demise  or  lease,  the  best  or 
naost  improved  yearly  rent  or  rents,  to  be  incident 
to  the  immediate  reversion  of  the  hereditaments 
W  to  be  limited  or  appointed,  that  can  or  may 

* 

be  reasonably  had  or  gotten  for  the  same,  without 
taking  any  fine,  premium,  orforegift,  for  making 
thereof,  and  so  as   there  shall   be  contained  la 
every  such  indenture  of  limitation   or   appoint- 
ment by  way  of  demise  or  lease,   a  condition  of 
^xe-entry  for  non-payment  of  the  rent  or  rents,  to 
be  thereby  respectively  reserved  by  the  space  of 
twenty-one  days  after  the  same  rents  respectively 
shall  become  due  and  payable,  and  so  as  the  person 
or  persons  respectively  to  whom  such  limitations 
or  appointments  by  way  or  in   the  nature  of  de-* 
mise  or  lease  shall  be  respectively  made,  shall  ex- 
ecute counterparts  of  the  indenture  or  indentures 
to  be  made  to  him,  her,  or  them  respectively,  and 
thereby  covenant  for  the  due  payment  of  the  rent 
or  rents,  to  be  thereby  respectively  reserved,  and 
po  as  fhe  person  or  persons  respectively  to  whopi 
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such  limitations  or  appointments  shall  be  madehis^ 
her,  or  their  executors,  administrators,  or  assigns, 
shall  not  by  any  clause  or  words  to  be  contained  in 
any  such  indenture  or  indentures,    be  made  dispu- 
nishable for  waste,or  exempted  from  punishmentfor 
committing  waste :  Provided  also^  and  it  is  hereby 
declared  and  agreed  by  and  between  the  parties  to 
these  presents,  that  subject  and  without  prejudice 
to  the  said  power  of  leasing,  but  notwithstanding 
any  of  the  uses,  estates,  or  charges  hereby  limited 
or  created,  (except  the  leases  to  be  made  as  afore- 
said) it  shall  or  may  be  lawful  to  and  for  the  said 
E.  H,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  to  be  sealed  and  delivered  by 
her  in  the  presence  of  two  or  more  credible  wit- 
nesses, and  to  be  attested  by  the  same  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  her  last  will  and 
testament,    or  any  codicil    or  codicils  thereto, 
to  be  respectively  signed,  published,  and  declared 
by  the  said  E.  H.   in  the  presence  of  three  or 
more  credible  witnesses,  and  to  be  attested  in  her 
presence  by  the  same  witnesses,  to  raise  any  sum 
or  sums  of  money  not  exceeding  ^  for 

the  benefit  of  any  person  or  persons,  by  charging 
the  same  on  all  or  any  of  the  hereditaments  men- 
tioned or  comprised  in  the  said  indenture  of  the 
day  of  January  last  (being  part  of  the  he- 
reditaments, hereby  released,  or  otherwise  assured, 
or  intended  so  to  be^,  and  that  for  securing  such 
money  with  interest  for  the  same  at  any  rate  not 
exceeding  ^5  per  cent  per  annum,  it  shall  or  may 
bckwful  to  and  for  the  said  £v.H.by  the  same  deed 
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or  deeds,  instrument  or  instruments^  will  or  wills« 
codicil  or  codicils,  or  by  any  other  deed  or  deeds, 
instrument  or  instruments  in  writing,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing 
in  the  nature  of  her  last   will  and   testament,  or 
any  codicil  or  codicils  thereto,  to  be  executed  and 
attested  as  aforesaid,  to  limit  and  appoint  the  he« 
reditaments  so  to  be  charged  to  any  person  or  per* 
sons  whomsoever  for  any  term  or  terms  of  years, 
whatsoever,  so  as  the  estate  or  estates  to  be  limit* 
ed  or  appointed  as  aforesaid^  shall  be  made  subject 
to  redemption  on  payment  at  an  appointed  day 
or  time  of  the  money  so  to  be  charged, and  the  in- 
terest thereof  by  the  person  or  persons  who  shall  be 
intitled  to  the  same  hereditaments  in  remainder  or 
reversion  immediately  expectant  upon  the  expira* 
tioo  of  the  same  term  or  terms  of  years  respectively; 
JProvided  also^KXid  it  is  hereby  further  declared  and 
agreed  by  and  between  the  parties  to  these  pre- 
sents, that  subject  and  without  prejudice  to  the 
said  power  of  leasing,  and  also  subject  and  with* 
but  prejudice  to  the  power  hereby  given  to  the 
said  E«  H*  to  raise  any  sum  not  exceeding  ;f 
as  aforesaid,  and  to  the  term  of  years,if  any, which 
shall  be  limited  under  and  by  virtue  of  that  power, 
and  notwithstanding  any  other  of  the  uses,estates, 
orcharges  hereby  limited  or  created,  it   shall  or 
may  be  lawful  to  and  for  the  said  C.  H.  party 
hereto, by  any  deed  or  deeds,  instrument  or  instru^ 
ments  in  writing,  to  be  sealed  and  delivered  by 
him  in  the  presence  of  two  or  more-credible  wit* 
nesses,  and  to  be  attested  by  the  same  witnesses, 
or  by  his  last  will  and  testament  in  writing  or  any 
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codicil  or  codicils  thereto  to  berespectivelysigned, 
published,  and  declared  by  him  in  the  presence  of 
three  or  more  credible  witnesses^  and  to  be  attesit- 
ed  in  his  presence  by  the  same  witnesses  to  raise 
any  sum  or  sums  of  money  not  exceeding  £      for 
his  own  benefit  or  the  benefit  of  any  other  person 
or  persons,  by  charging^  the  same  on  all  or  any  of  the 
hereditaments  hereby  released,  or  otherwise  assur^ 
ed^  or  intended  so  to  be;  and  that  for  securing 
such  money  with  interest  for  the  same*  it  shall 
9n4  may  b^  lawful  for  the  said  C.  Ht  party  hereto, 
t)y  the  s^me  deed  or  deeds,  instrument  or  instru- 
ments,  will  or  wills,  codicil  or  codicils,  or  byaqy 
other  deed  or  deeds,   instrument  or  instruments 
in  writing,  or  by  his  last  will  and  testament,  or 
any  codicil  or  codicils  thereto,  (to  be  executed  and 
attested  as  aforesaid),  to  limit  and  appoint  the 
heredkaments,  sa  to  be  charged  by  him  the  said 
C*  H.  party  herjeto  as  aforesaid,  to  any  person  or 
person^   ^homsoeyer  for  any  term  pr  number  of 
years  whatso/ever,  so  as  the  estate  or  estates  to  bp 
limited  or  (created  by  the  said  C^  H.  party  hereto 
^A  aforesaid,  shall  be  made  subject  tp  redemption 
on  payment  at  an  appointed  day,   or  titi|e  of  the 
money  and  interest  so  to  be  charged  by  t)ie  said 
C.  H.  party  hereto  as  ^.foresaid,  by  the  person  or 
persons  who  shall  be4$nt^|Jed  to  ^he  hereditaments 
to  be  comprised  jii  tl^e  same  tf^rm  or  terms  respec- 
tively, in  remaindeir  or  reversion,  immediately  ex- 
pectant upon  the  expiration  of  the  same  term  or 
terms  pf  years  respectively.  Fromided further^  and 
it  is  herjcby  declared  and  agreed  by  and  between 
the  parties  to  these  presents,  that  in  case  the  full 
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amount  of  the  said  sum  of  ^  shall  not 

be  charged  by  the  said  C.  Up  party  hereto,  under 
the  power  hereby  given  or  reserved  to  him  in  that 
behalf,  then  subject  and  without  prejudice  to  the 
tsaid  annuities,  and  the  several  other  powers  here* 
inbefore  contained,  and  the  estate3  and  interests 
%vhich  shall  be  limited,  charged,  or  created  under, 
and  by  virtue  of  the  same  powers  ;  but  notwith- 
standing, any  of  the  uses  hereinbefore  limited,  it 
shall  or  may  be  lawful  to  and  for  the  said  M.  H. 
either  in  the  life  time  or  after  the  death  of  her  said 
husband^  and  notwithstanding  her  coverture,  by 
any  deed  or  deeds^  instrument  or  instruments  in 
writing,  to  be  sealed  and  delivered  by  her  in  the 
presence  of  two  or  more  credible  witnesses,  and 
to  be  attested  by  the  same  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing 
in  the  natui«  of,  or  purporting  to  be  her  last  will 
and  testament,  or  any  codicil  or  codicils  thereto, 
to  be  respectively  signed,  published,  and  declared 
by  her  in  the  presence  of  three  or  more  credible 
'Vitnesses^  and  to  be  attested  in  her  preseiice  by  the 
same  witnesses,  either  for  her  own  benefit  or  the 
benefit  of  any  person  or  persons  whomsoever,  to 
charge  any  sum  or  sums  of  money  on  all  or  any  of 
the  hereditaments  hereby  released,  or  otherwise  as- 
sured or  intended  so  to  be,  together  with  interest 
for  the  same,  from  or  at  any  time  after  the  death 
of  the  said  C  H.  party  hereto,  so  as  the  principal 
/lum  or  sums  of  money  to  be  charged  by  the  said 
Mr  H.  shall  not  exceed  £  or  together  with, 

and  inclusive  of  the  principaPmoney  tobe  charged 
\>y  thf  said  C  H.  party  hereto,  shall  not  exceed 

in] 
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money  to  be  charged  by  the  said  M,  jH.  as  afore- 
said, with*  interest  for  the  same,  it  shall  or  may  be 
lawful  to  and  for  the  said  M,  H.  b^  the  same  deed 
or  deeds,  instrument  or  instruments,  will  or  wills, 
writing  or  writings,  codicil  or  codicils,  or  by  any 
other  deed  or  deed s^  instrument  or  instruments  la 
writing,  will  or  wills,  writing  or  writings,  or'co* 
dicil  or  codicils,  to  be  executed  and  attested  as 
aforesaid,  to  limit  and  appoint  t))e  hereditaments 
so  to  be  charged  by  the  said  M*  H.  to  any  person 
or  persons  whomsoever  for  any  term  or  terms  of 
^  ears  whatsoever,  so  as  the  estate  or  estates  to  be 
limited  or  created  by  the  said  M*  H.  as  aforesaid, 
fihaii  be  redeemable  on  payment  at  an  appointed 
day  or  time  of  the  money  and  interest  so  Jo  be- 
charged  by  the  said  Mc  II-  as  aforesaid,  by  the 
person  or  persons  who  shall  be  intitlecj  to  the  he- 
reditaments to  be  comprised  in  the  same  term  or 
ierms  respectively  in  icitiainder  or  reversion  im* 
mediately  expectant  on  the  determination  of  the 
same  term  or  terms  respectively.  And  u-kcreqs 
either  under  the  said  will  of  the  wid  f,-  H.  or  oth^r-* 
wise  the  said  C.  H.  party  hereto,  is  seised  or  inli- 
tied  in  equity  to  the  said  two  messuages,  and  twa 
yard  lands  and  toft  of  land  in  the  said  parish  of 
E.  which  are  copyhold  and  held  by  ^rant  from 
the  Pean  and  Chapter  of  \V.  for  the  lives  of  J«  C. 
the  said  C.  H.  the  son,  apd  J.  \Y.  Now  this  in^ 
Venture  also  witnesseth^  and  it  is  hereby  granted, 
declared,  and  agreed,,  and  the  said  C.  H.  party 
hereto,  doth  hereby  for  himself,  his  heirs,  execu-* 

tors,Sand  administrators,  covewant  with  the  «a\d 
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G*  S.  his  executors,  and  administrators,  that  he 
the  said  C  H.  party  hereto,  and  his  trustees  shal^ 
or  will  at  the  next  court,  to  be  hohlen  for  the 
manor  of  which  the  said  copyhold  lands,  are 
parce-l,  either  in  person,  or  by  attorney,  surren- 
der into  the  hands  of  the  lord  or  lords  of  the 
said  manor  according  to  the  custom  of  the  said 
manor,  the  said  two  copyhold  messuages,  yard 
lands,  and  toft  of  Iknd,  with  the  appurtenances,  to 
the  intent  that  t])c  same  may  be  rci^ranted  to  the 
«aid  G.  S.  and  his  heirs  for  the  lives  of  the  said 
J.  C.  C.  H.  the  son,  and  J.  W.  to  be  held  by 
copy  of  court  roll,  according  to  the  custom  of  the 
same  manor  by  the  rents,  suits,  a!nd  services  there- 
fore due  and  of  right  accustomed  to  be  paid  ;an(l 
that  in  the  mean  time,  and  until  such  surrender 
Bhall  be  made,  he  tliesaid  C.  H.  party  hereto,  an4 
his  trustees  shall  stand  and  be  seised  or  possessed 
of  Of  iutitled  to  tl)e  same  copyhold  lands  and 
premises  with  the  appurtenances  upon  the  trusts 
And  fpf  the  ends,  intents,  and  purposes  herein* 
after  expressed  aad  declared  of  and  concerning 
th^same;  Aad  it  is  hereby  declared  by  and  be« 
twken  the  parties  to  these  presents,  that  when  and 
as  soon  as  the  said  copyhold  lands  and  premise^ 
dball  be  granted  to  tl^esaid  G.  S.  his  heirs  and 
assigns,  the  said  G.  S.  his  heirs  and  assigns  shall 
stand  and  be  seised  or  possessed  of^  or  iutitled  to 
t}ie  sime  upon  trust  for  slich  person  or  persons  for 
iuch  Estate  and  estates,  and  for  such  ends,  in- 
tents,  and  purposes,  and  in  such  manner,  an4 
form,  part^^  shares,  aLnd  (proportions,  as  the  said. 
C.  H.  party  hereto,  either  absolutely,  br  mth  or 

[HS] 
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without  power  of  revocatipn  aii.4  new  appoint-^ 
incnt    by    any   dped  pr  deeds,    instrument    or 
instruments,  in  wrjting,  undi^r  his  hand  and  sea), 
(o  be  attested  by  |:wo  witnesses,  pr  by  his  last 
will  a^d  testament,   in  writing,  or  any  codicil  or 
codicils  thereto,   tq  be  severally  and  respectively 
signed,  published,  and  declared  by  him  in  theprcr 
^ence  of  two  or  pore  prcdible  witnp$ses,  and  to  be 
attested  in  his  presence  by  the  same   witnesses 
shall  direct  or  appoint,  ^ud  fqr  want  of  such  direc- 
tion pr  appointment,  and  in  the  mean  time  and  uht 
til  the  same  §hall  be  made,    and  take  effect,   and 
.subject  to  such  intj^restsas  from  time  to  time  shall 
have  been  directed  of  appointed,  then  upon  such 
trusts  and  for  such  ends,  intents,  and  purj>o$fs  34 
will  correspond  with  the  uses,    trusts,  ends,    iur 
^ents,  and  purposes,   pqwcrs,    provisoes,   declara-r 
tions,   and  as^reements  hereinbefore  limited,   ex- 
pressed,  and  declared  of  and  concerning  the  ma- 
nors,   lands,   and  hereditaments   hereby  released, 
or  otherwise  assured  or  intended  so  to  be;   jind  it 
is  hereby  further  provided,  declared,  and  agreed 
by  and  between  the  parties  to  thpse  present^,  that 
|n  case  the  said  \Y.  W.  or  any  trustee,  \yho  fqr  the 
time  being   shall  be  appointed  under  this  present 
provision  in  his  place,  shall  dppart  this  life,  of  be 
desirous   of  being    discharged  of  and  from  the 
afore3aid  trusts,  or  shall  go  to  reside  beyond  seas, 
or  shall  neglect  or  refuse  to  act  in  the  said  trust) 
before  the  said   trusts  shall    be   fully  e:^ecut^ 
and  performed,  then  and  in  that  case  and  as  sooi> 
and  as  often  as  the  same  shall  happen,  it  shall  ap4 
may  be  lawful  to  and  for  the  said  C.  11.  pariv 
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llercto,  his  executors,  or  administrators  to  nomi- 
nate any  fit  person  to  supply  the  place  of  the  trus- 
tee sodyingj  desiring  to  be  discharged  or  going 
to  reside  beyond  seas,  or  refusing  or  neglecting  to 
act  as  aforesaid;  and  that  immediately  after  every 
such  appointment,  the  said  trust  estates  shall  be 
conveyed,  surrendered,  assigned,  and  transferred, 
so  and  in  such  manner  that  the  same  may  vest  in 
Such  new  trustee,  and  in  his  heirs,  executors,  ad- 
ministrators, and  assigns,  upon  the  trusts  herein* 
before  expressed  and  declared  of  and  concerning 
the  same  respectively  J  and  that  every  such  new 
trustee  shall  have  or  may  es:ercise  the  same  pow- 
ers, privileges,  and  authorities,  as  if  he  had  been 
appointed  a  trustee  by  these  prescnis,  and  as  if  his 
rtame  had  been  inserted  in  these  presents,  instead  of 
the  name  of  the  trustee  hereby  appointed  ;  and  it 
is  hereb}'  declared  and  agreed  by  and  between  all 
tlie  parties  to  these  presents,  that  the  said  trustee 
hereby  nominated  and  appointed,  and  the  trustee 
to  be  appointed  in  pursuance  of  the  provision  last 
hereinbefore  mentioned,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  trustee  for  the 
time  being,  shall  be  charged  and  chargeable  only 
for  such  monies  as  he  and  they  shall  actually  re- 
ceive  by  virtue  of  the  trusts  hereby  reposed  in  him 
and  them ;  and  shall  not  be  answerable  or  account- 
able for  any  banker,  goldsmith,  broker,  pr  other 
person  or  persons  with  whom  or  in  whose  hands 
any  part  of  the  said  trust  monies  shall  or  may  be 
deposited  or  lodged  for  safe  custody,  or  otherwise 
in  the  execution  of  the  trusts  hereinbefore  con- 
tained, nor  for  any  other  misfortune,  loss,  or  da- 
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mage  which  may  happen  in  the  executioD  of  tlnr 
aforesaid    trusts     ar   in  relation  thereunto,  ex^ 
cept    the  same  shall  happen    by  or  through  liksr 
or  their  own  ciefautt  respectively ;  ami  that  in  case 
of  any  such  loss  or  damage  by  wilful  default,  t\ke 
same  shall  be  answered  and  made  good  by  the  per- 
son Of  persons  only  by  wlK)se  default  the  same  loss 
or  damage  sliall  haiypen  or  arise;  and  also  that  it. 
shall  and  may  be  lawful  to  and  for  the  said  trustee,- 
his  heirs,  executors,  adn>inistratoTs,  and  assigns, 
by  and  out  of  the  monies  which  shall  come  to  his. 
yor  their  hands  by  virtue  of  the  trusts  aforesaid,  to 
retain  and  reimburse  to  and  for  himself  and  theii>- 
selves  respect ively,aU  costs,  charges,  damages,  and 
expences  which  he  and  they  or  any  of  them  shaU 
or  may  suffer,  sustain,  expend,  disburse,  be  at,  or 
be  put  unto,  in    or  about  the. execution  of  the 
aforesaid  trusts  or  in  relation  thereunto ;  And  the 
said  C.  H.  doth  hereby  for  himself  his  heirs,  ex- 
executors^and  administrators^  covenant  amd  agree 
to  and  with  the  said        his   lieirs  and   assigns^ 
that  he  the  said  C  IL  and  his  heirs,  and  all  per- 
sons  whosoever,  lawfully  or  equitably  and  right*. 
fully  claiming  or  to  claim  any  estate,  .right,  title, 
trust,  charge,  or  interest  at  law  or  in  equity,  ot; 
in,  to,  out  of,  or  upon  the  said  manors,  lands,  he- 
reditaments,  and   premises,  hereby    released,   or 
otherwise  assured,  or  intended  so  to  be,,  or  any 
of  them,  or  any  part  thereof,  by,  from,  under,  o^ 
in  trust  for  him  or  them,  shall  and  will  from  time,, 
to  time,  and  at  all  times  hereafter  upon  every  re-, 
sonable  request  and  at  the  costs  and  charges  inaU 
things  of  any  person  or  persons  intitled  (o  any  be- 
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tiefit  utider  the  uses  or  trusts  hereinbefore  declared, 
make,  do^  acknowledge,  levy,  suffer,  execute,  and 
perfect,  or  cause  or  procure  to  be  made,  done,  ac- 
knowledged, levied,  suffered,  executed,  and  per- 
fected, all  such  further  and  ptj^er  lawful  and  rea- 
sonable acts^  deeds,  devices,  conveyances,  and  as- 
surances in  the  law  whatsoever,  eithe>  by  fine  or 
fines,  with  or  without  proclamations,  common  re- 
covery or  recoveries,  deed  or  deeds,  inrolled  or  Hot  -* 
inrolled,  release,  confirmation,  or  other  assurs^nces 
whatsoever,  for   further,   better,  more  perfectly, 
lawfully,  and  absolutely  or  satisfactorily  granting, 
releasing,   confirming,  or  otherwise  assuring  the 
said  manors^  tands,  hereditaments,  and  premises^  • 
herebyreleased,  or  otherwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  royalties,  memberS| 
and  appurtenances,  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents,  and  purposes,  and  under 
and  subject  to  the  powers,  provisoes,  declarations, 
arid   agreements  hereinbefore  limited,  expressed, 
and  declared  of  and  concerning  the  same,  or  as 
near  thereto  as  may  be,  and  the  deaths  of  parties,^ 
the  change  of  interests,  and  other  intervening  cir- 
cutnstances  will  admit,  according  to  the  trueili- 
tehtand  meaning  of  these  presents,  as  by  the  per- 
son  or  persons  by  whom  such   request  shall  be 
made,  or  his,  her,  or  their  counsel  in  the  law  shall 
be  reasonably  devised  or  advised  and  required,  and 
tendered  to  be  made,  done,  and  execut-ed:   In  mtr 
ness,  &c. 
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FORM    IX. 


Recdvtty  Deed  for  the  joint  Lives  of  the  Tenant fbrL^^ 
and  Tenant  in  the  writ  of  Entry. 

Husband  and  Wife  seised  in  Right  of  the  JVtfe  for  her^ 
Life,  join  tn  the  Conveyance  to  the  Use  of  different  Persons 
as  Tenants  indifferent  fVr  its  of  Entry,    the  Lands   being 
partly  in  England,  and  partly  in  Wales :  and  Uses  are  de^ 
dared  in  Confirnsation  of  the  Estate  for  Life,  Sfc. 

THIS  INDENTURE  of  five  parts,  made  the 
day  of  46th  Geo.  III.  1806,     be- 

'  twreen  A.  M.  of  &c.  Esq.  and  E.  hw  wife,  (for- 
merly the  wife,  a^d  afterwards  the  widow  of  R*  D» 
of  B.  in  the  county  of  S.  gentleman)  of  the  first 
part ;  W.  H.  J),  of  &c.  Esq.  of  the  second  part ; 
S.  W.  of  &c.  gentleman,  of  the  third  part ;  A.  B. 
of  the  fourth  part ; ,  and  C.  D.  of  the  fifth  part. 
Whereas  the  said  A*  M.  and  E.  his  wife,  in  right 
of  the  said  M.  arc  tenants  for  her  life  of  the  mes- 
suages, lands,  tenements,  and  hereditaments 
hereinafter  described,  and  hereby  released,  or 
otherwise  assured  or  intended  so  to  be.  And 
whereas  the  said  W.  H.  D.  is  the  son  of  W. 
H.  D.  deceased,   who  was  the  nephew  of  th# 
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said  R,  D*  and  as  such  the  said  W.  IL  D.  party 
hereto,  is  tenant  in  tail  male  of  the  same  mes* 
suagesy  lands,  tenements,  and  hereditaments,  with 
the  appurtenances ;  And  whereas  the  said  W.  H. 
D.  party  hereto,  is  also  the  great  nephew  and  heir 
at  law  of  the  said  R.  D.  And  whereas  the  said 
W.  H.  D.  party  hereto,  is  desirous  of  suffering 
two  or  more  common  recoveries' of  the  said  mes- 
suages, lands,  tenements,  and  hereditaments,  with 
the  appurtenances ;  And  at  the  instance,  and 
upon  the  request  of  the  said  W.  H.  D.  party 
hereto,  the  said  A.  M.  and  £•  his  wife  have  agreed 
to  join  in  the  conveyance. hereinafter  contained 
for  the  purpose  of  enabling  the  said  W.  H.  D. 
party  hereto,  to  suffer  the  same  recoveries  with 
effect*  Now  this  indenture  witnesseth^  that> 
for  docking,  barring,  and  destroying  all  estates 
tail  of  and  in  the  messuages,  farms,  lands,  and 
hereditaments  hereinafter  described,  and  hereby 
released,  or  otherwise  .assured  or  intended  so  to 
be,  and  all  reversions  and  remainders  expectant 
or  depending  on  the  same  estates  tail,  and  all 
onditions  and  coUater  al  limitations  annexed  to 
the  same  estates  tail,  and  also  in  consideration  of 
ten  shillings  of  lawful  money,  current  in  Great 
Britain  to  each  of  them  the  said  A.  M  and  £.  his 
wife,  and  W.  H.  D.  party  hereto,  well  and  truly 
paid  by  the  said  S.  W.  immediately  before  the  exe- 
cution of  these  presents,  the  receipts  whereof  are 
hereby  acknowledged ;  the  said  A.  M.  and  £•  his 
wife,  at  the  instance  and  request  of  the  said 
W.  H.  D.  party  hereto,  testified  by  his  execut- 
ing  these  presents,^  and  also  the  said  W.  H«  D. 


party  hereto,  accorrlitig  to' thfcir  several  and  rtt^ 
pectrve estates  and  interests,  have  and*  e4ch  artd 
every  of  them  hath  bargained,  sold;  and  released, 
and  by  these  presents  d&  and  each  'and  eVefy  of 
them  doth  bargah),  sell,  and  releasie  unto  tht  said  S.^ 
W.  and  his  assigns,  (in  the  actual 'possessidn  of  tfa^ 
aaid  S.W.now  being  in  vfrtufebf  a  barga^fn  and  sale 
thereof  made  to  him  by  thesaid  A.  M.'and  E.  his* 
wife,  and  W.  H.  D.  party  hereto,  iii  condideration 
of  five  shillings  paid  to  each  of  them  by  the*said 
S;  W.  by  indenture  bearing  date  on  the  day  next 
before  the  day  of  the  date,  and  executed*  before' 
the  execution  •  of  these  presents  for  x)ne  whole 
year,   to  be  computed  from  the  day  next  before* 
the  day  of  the  date  of  the  same  indenture  of  bars- 
gain  and  sale,   and  by  force  of  the  statute  made 
for  transferring  uses  into  possessioi^)  ;  All  &c« 
(premises  in  the  counties  of  S.  andF^^  AttdiW' 
houses,  &c.  (general  words  for  farms)  ;  jittd  tht' 
reversioui  &c.    To  have  and  to  hold  the  said  mes- 
suages, farms,  lands,  hereditamtfnts,  ^nd  all  and ' 
singular  other  the  premises  hereby  released,'  or 
otherwise  assured  or  intended  so  to  be,  and  eviery 
part  and  parcel  of  the  same,  with  thei^and  every 
of  theix  rights,  members,  and  appurtenances,'  unto 
the  said  S.  W.  and  his  assigns,  fof  and  during  tfacf' 
joint  natural  lives  of  the  said  M.  and  S.  W.  ne^ 
vertheless  to  the  uses  hereinafter  declared  of  and 
concerning  the  same  messuages,  farms,  lands^  and 
hereditaments   respectively,*   with   the    appnrte** 
nances,  (that  is  to  say)  Js,  to,  for,  andxroneerning  • 
all  such  an4  so  many,  and  i^ch  paM^s  of  the  ^me 
messuages,  farms,  lands,  and -hej^ditamentB;  wid)  I 
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the  appurtenances  as  are  situate  in  tbesajd  county 
of  S.  to  the  U9C  of  the  said  S.  W.  andbisa^signs^ 
for  and  during,  the  said  term  of  the  joint  natural 
lives  of  the  said  £«  M«  and  S;  Wi«  and.  for  the  in- 
tjents  an4  purposes  herei  nafter 'ex  pressed  and  <k- 
dared  of  and  concerning  bis  estate  ^  And^M^  t^ 
for,  and  concerning  all  suchi  am^so-nianyand 
sHch  parts  of  the  same  messuages,  farms^  lands, 
and  hereditaments,  with  the  appurtenancet  as  are 
situate  in  the  said  county  of  F.  to  the  um  of  the 
said  for  and -during  the  said  term  of  the  joint 

natural  lives  of  the  sai<l  £«  M.  andS^W.  and  t» 
the  intents,  and  for  the  purposes  hereinafter  ex* 
pressed  and  declared  of  and  concernkig  the  esUte- 
of  the  said  And  it  is  hereby  declared  and 

agreed  by  and  between  the  said  parties  to  these 
^presents  as  far  as  they  respectively  are  interested/ 
that  the  said  messuages,  farms,  lands,  and  here* 
ditamentt  respectively,  with  the  appurtenances  so 
limited  fca  the  use  of  the  said  S.  W»  and  res^ 
pectively  and  their  respective  assigns,  are  so 
limited  to  tiiem  respectively,  to  the  intent  that 
each  of  them  the  said  S.  W.  and  respectively 

may,  as  to  the  said  messuages,  farms,  lauds,  and 
hereditaments  respectively  so  limited  to  hi&use, 
and  every  part  and  parcel  of  the  same  with  the 
appurtenances,  be  tenant  of  the  freehold  thereof 
to  the  end  that  one  or  more  good  and  perfect 
common  recovery  or  recoveries  with  double  vou- 
cher, may  be  had  and  suffered  of  the  same  here* 
ditaments ;  and  for  that  purpose  it  is  hereby  di* 
rected,  declared,  and  agreed  by  and  between  all 
the  said  parties  to  these  presents  that  the  said  & 
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W*  shtll  permit  and  suffer  the  said  or  9ottte 
other  person  or  persons,  at  the  costs  and  charges 
in  all  thiuga  of  the  said  W.  H«  D.  party  hereto^ 
his  heirs»  executors^  or  administrators,  at  any 
time  or  times  hereafter  to  sue  forth  and  proseeote 
against  him  the  said  S«  W*  out  of  his  majesj's  higb 
court  of  Chancery,  one  ox  more  writ  or  writs  of 
entry,  sur  disseisin  en  k  postf  returnable  before 
his  majesty's  justices  of  the  court  of  Common 
Pleas  at  Westminster^  and  thereby  demaod  of 
the  said  S.  W.  the  said  messuages^  farms,  lauds, 
and  hereditaments,  situate  in  the  said  comity 
of  S*  and  hereinbefore  limited  to  the  use  of  the 
aaid  S.  W*  and  his  assigns  by  the  names  and 
descriptions  of  six  messuages,ninc  stables, fourteen 
shippeus,  six  bams,  one  dovecote,  eight  gardensi 
three  hundred  acres  of  land,  two  hundred  acres  of 
meadow,  two  hundred  acres  of  pasture^  and  six 
acres  of  land  covered  with  water,  and  common  of 
pasture  for  all  manner  of  cattle^  with  theappur-^ 
tenances  in  M*  N.  N«  in  H«  and  B.  and  in  the  pa-" 
rishes  of  N«  in  H^  and  D.  in  H«  and  that  the  said 
shall  permit  and  suffer  tlie  said  ^^ 

sotne  other  person  or  persons, .  at  the  costs  and 
charges  in  all  things  of  the  said  W.  H.  D.  party 
hereto,  his  heirs,  executors,  or  administrators,  at 
any  time  or  times  hereafter  to  sue  forth  and  pro^ 
secute  against  him  the  said  one  or  more 

writ  or  writs  of  guod  ei  deforeeat  in  the  nature  of 
a  writ  or  writs  of  entry,  sur  disseisin  en  Upostf 
and  to  be  returnable  before  his  majesty's  justice  or 
justices  of  great  session  for  the  said  county  o£ 
F.  and  thereby  demand  of  the  said  the  said 
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cMssuages,  farms,  lands>  and  hereditaments  with 
the  appttrtcnances^.aitnateinthesaid  county  of  F« 
and  Hmited  to  the  use  of  the  said      and  his  assigns 
by  the  names  and  dedcriptiond  of  one  messuage, 
t>ne  stable,  three  shippens,  two  bams,  two  gardens, 
one  hundred  acres  of  land,  fifty  acres  of  mradow, 
fifty  acrej  of  pasture,  and  two  acres  of  land  co* 
vered  with  water,  and  common  of  pasture  for  all 
manner  of  cattle,    with    the  appurtenances    in 
M*  G.  and  parish  of  M^  G.  or  each  of  them  the 
iaid  S.  W.  and  respeflively,   shall  permit 

the  said  to  demand  the  same  messuages, 

farms,  lands^  and  hereditaments  respectively, 
iby  such  other  apt^  good,  sufficient,  and  proper 
names^  numberof  messuages,  and  acres,  quantities, 
^qualities,  and  other  xlescriptions  as  shall  be  deemf 
cd  necessary,  proper,  sufficient,  audi  requisite  to 
comprise  the  same ;  and  that  each  of  them  the 
said  S.  W.  and  respectively  shall  in  his  own 

person,  or  by  his  attorney  or  attomies  lawfully  aii* 
thprised  in  that  behalf,  appear  to  the  same  writ 
or  writs,  and  vouch  to  warranty  the  said  W.  H. 
D.  party  hereto;  and  that  thesaid  W.  H.  D.  party 
iiereto,  shall,  in  his  own  person,  or  by  his  attorney 
tJr  attomies  lawfully  authorised  in  that  behalf,  ap- 
pear gratis  and  freely  enter  into  the  Afarranty  of 
€ach  of  them  the  said  S*  W.  and  respec 

tively,  and  taking  the  same  upon  himself,  youcli 
overto  warranty  the  common  vouchee  for  the  time 
being,  of  leach  of  thesaid  courts  respectivelyi  and 
he  shall  appear  gratis  and  fi'eely  enter  into  the 
warranty  of  the  said  W,  H.  D.  party  hereto,  and 
^ter  imparlance  make  default^  so  that  judgment 


tavf  be  given  ttfxiii  each  of  th^  said  ^nts  respec* 
threly  for  the  aakl  or  ether  demandant  or 

deoiftDdajots  to  recover  til  and  shigalar  the  said 
neasuaget,  lamft,  lamia,  ai«d  hereditainents  to  b* 
dcamandcd  by  theMme  writrespectiTely^mUd^ery 
part  And  ip^rcel  of  the  sainie  with  the  s^ipkiite* 
mmdet  by  Mch  cames^  qaaatitiea,  qualities»  and 
totber  descriptions  as  aforesaid  agamat  the  tferaat 
in  the  same  vrrit^andfor  die  tenatitinthe  same  writ 
to  recover  in  valtteagallDsl  the  said  W.H.D.  ^aity 
bereto,  and  for  him  lo  recover  in  v!ahie  aji;aii3st  thi 
oommcm  voupfaee  of  tiie  court  in  which  the  said  writ 
•ball  be  returaaUe^  as  is  usual  in  such  cases,  ani 
dutupOo  all  and  every  recovery  and  recoveries  to 
be  sufiered  as  aforesaid,  execution  may  be  sued  and 
prosecuted  by,  and  seisin  had,  taken^  and  deli  rere- 
ad tttitotbe  said  or  other  demandant  or  de« 
laandants  accordingly  ;  and  that  every  other  act  or 
thing  needfuli  requi^te,  or  proper  to  be  executed 
for  the  purpose  of  suffering  and  perfecting  a  com* 
snon  recovery  or  recoveries  of  the  messuages^ 
farmsi  lands/ and  hereditaments  in  each  of  tba 
same  counties  respectively^  with  double^  treble,  or 
other  voucher,  to  dock  the  estate^tail  of  the  said 
W.  H*  D.  party  hereto,  of  and  id  the  same  mes^ 
suages,  farms,  landsiand  hereditaments,  and  all  re* 
versions  and  remainders  over  and  expectant  ilpea 
the  same  estate-*tail|  may  be  madci  donje,  and  ex«' 
aotfled »    And  by  way  of  direction  and  declara-> 
tioB,  an4  not  of  covenant^  it  i^  hereby  grantfi^ 
4ealared|  and  agreed,  by  and  between  the  Add  pa^* 
liea  to  these  presents  u  far  as  they  respectively  are 
mtfrfstet^aiui  the^  \mthj  for  (heaaseWesseVcralljr 
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and  respectively,.pi;jd  for  their  several  andrespecjiflMC 
htirs,  executors^  and  administrators^  oon^ent  and 
agree  accordiqg  to  their  respective  ^states^  riglit^y 
and  interests  in  t^c|)reniiseji,  tUat  ^ach  of  the  reco- 
veries hereby  agreed  .to  be  suft'ered  shall  be  suffered 
a,nd  perfected  ^yit;h  all  poissi hie  .dispatch;  a.od  that 
the  parties  respec^^ively,  and  their  respective  beir\ 
on  their  respective  parts,  livill  ;u^  their  a^tmost  (sa<* 
deavours  to  give  effect  to  the  same  recovery  |io4 
also  to  these  presents^  ^qd  the  grant,  release^  aod 
confirmation,    or  other  assurance  hereby  madc*^ 
Jnd  it  is  hereby  further  directed,  declared,  mni 
agreed  by  and  betivc^en  all  the  said  parties  tQ  tbc^f 
presents  as  far  as  they  respectively  h^ve  ^ny  right^ 
title,  or  interest  in  the  premises,  that  immediateljr 
upon  and  after  Judgment  obtaii^ed  and  seisin  lia^ 
and  taken  upop  each  such  r(3covery  ^%  a  foresaid 
the  recovery  (sp  as  aforesaid  or  in  any  otlier  man-^ 
ner  qv  at  any  oth^r  tipi^  or  times^  to  b^  $u0ered» 
^nd  ^Iso  the  said  bargaip  and  ^If  for  a  year,}jearing 
dat?  on  the  day  next  befqr?  t)[ie  day  of  the  date  of 
^bese  prespits,  a^d  aUo  thf  9f  presents  and  the  m« 
f  ura^ipe  b^eby  ni{ade»  and  ^41  aod  ev^ry  other  ftnf  , 
and  iineski  v^qayevy  4n4  rf ^QVf f ies^  md  otber  assiir^ 
ance^  whatsoever  atf  ayy  ti^npeor  tiniea  liier^tof(tre^ 
and  to  he  at  any  tim/s,  ^d  from  time  to  time  kcva* 
after,  had;,  tnade,  done,  levied  aaffereds,  ex«cut«d« 
and.  perf(pcte4  of  or  qonc^rqing  all  or  anje  part  of 
the  ^^id  m^sauagj^i^  £^rQqa».  laodds  a^d  hcr^ita^ 
inents,  hereby  rele^sedi  on  qthorwise  aasucedj  or 
iptended  so  to.  b^  either  by  tb^iodelves  solely  an4 
aJppQ)  orjointly  and  together  withany  other  laiid% 

tfnpipcot^i  or;  }^Cir!idita)n$»(Ki>y  an^  h.e.w«f«MA 
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'  and  every,  or  any  or  either  of  the  persons  who  are 
parties  to  the^e  presents,  or  to  which  they  or  any 
or  either  of  them  is  or  are,  or  shall  or  may  be 
•parties  or  privies,  or  a  party  or  privy,  fliall  as  to 
all  the  said  parties  to  these  presents  respectively, 
as  far  as  they  respectively*  can  lawfully  or  right- 
fully direct  the  uses  of  the  same  fine  or  fines,  com* 
mon  recovery  or  recoveries,  and  other  £^surance4, 
be  and  enure  and  be  adjudged,  expounded,  deem^ 
ed,  decreed,  and  taken  to  be  and  enure,  and  that 
the  same  is  and  are,  and  was  and  were  meantaud  in-r 
tended,  and  is  and  are  hereby  directed  and  declair- 
ed  to  be  and  enure,  and  also  that  the  person  oir 
persons  to  whom  the  said  fine  or  fines,  common  re- 
covery or  recoveries,  and  other  assurances  res- 
pectively have  or  hath  beeu,  or  shall  or  may  be  le^ 
vied,  suffered,  made,  and  executed,  ihall  stand, 
and  be  seised  as  to,  for,  and  concerning  the  said 
messuages,  farms,  lands,  and  hereditaments  here- 
by released,  or  otherwise  assured  or  intended  so 
to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances ;  to  the  uses^  upon  the  trusts,  and  for 
the  ends,  intents,  and  purposes  hereinafter  limit- 
i^d,  expressed,  and  declared  ofand  concerning  the 
same  messuages,  farms,  lands,  and  hereditaments^ 
(that  is  to  say)  To  the  use  of  the  said  £.  M.  aod 
her  assigns  for  and  during  the  term  of  her  natu- 
ral life,  by  way  of  restoration  and  confirmation  of 
her  estate  for  lifp  in  the  same  messuages,  farms, 
lands,  and  hereditaments  with  the  appurtenanpes, 
and  also  of  all  powers  and  privileges,  if  any,annexed 
or  belopging  to  th^sam^  estate  for  life  of  the  sa)4 
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£•  M.  and  in  the  mean  time  subject  thereto,  and 
to  the  said  powers  and  privileges,  To  the  use  of 
such  person  or  persons,  for  such  estate  or  estates, 
ice*  (the  usual  form  to  prevent  a  title  of  dower). 
And  to,  for,  and  upon  no  other  use,  trust,  intent 
Qt  purpose  whatsoever :    Jn  vitness^  &a 


4  • 


[•3 


FORM  X, 


Deed  en  suhsiituting  anothef  Penon  a$  DemmnAimi  im 
Hi  Place  of  the  intended  Demandant  who  died  before  tk0 
Meeonery  wass^ffercdi 

THIS  INDENTURE,  8cc.  between;  &c*  (the 
$urviviDg  parties  to  the  deed  making  tenant  to  tbo 
precipe,  and  the  new  demandant,  (recite  that 
deed  shortly,  and  the  death  of  the  intended  dc- 
xnandant)*  jind  whereas  no  recovery  hath  been 
yet  suffered  of  the  manors,  &c.  and  on  that  ac-t 
count  it  is  become  necessary  that  in  the  recovery 
to  be  suffered  of  those  manors,  ^c.  some  persoa 
ahall  be  named  as  a  demandant  in  the  place  or 
stead  of  the  said  intended  demandant,  and  it  is 
intended  to  name  the  said  as  such  demand- 

ant Now  this  indenture  v^itncssetbj  and  it  is 
hereby  granted,  declared,  and  agreed,  by  and 
between  all  the  parties  to  these  presents,  that,  all 
and  every  recovery  and  recoveries,  suffered,  or  to 
be  suffered,  either  under  or  by  virtue,  of  means^ 
or  iQ  consequence  of  the  said  hereinbefore  men«* 
tioned  indenture  of  bargain  and  sale,  and  in  which 

tl)6  9>Mil  33  or  sirall  be  named  a  deitiandaot 
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* 

instead  of  the  said  shall  have  the  same  or 

the  like  force,  efFect,  and  operation  in  law  to  all  in* 
tents  and  purposes,  and  shall  enure  to  the  same  or 
the  likeuseSy  intents,  and  purposes,  in  all  respects, 
as  if  the  name  of  the  said  had  been  inserted 

in  the  said  indenture  of  bargain  and  sale,  in  the 
place  or  stead  of  the  name  of  the  said  asfa^ 

as  the  said  is  or  shall  be  named  a  demandant, 

in  the  place  or  stead  of  the  said  in  any  re- 

covery or  recoveries  suffered,  or  to  be  suffered,  as 
aforesaid,  any  thing  in  the  same  indenture  con- 
tained to  the  contrary  thereof  in  any  wise  not^ 
withstanding :  In  witnas^  Scc^ 


[ifi] 
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FORM  XJ. 


Jiemisc  tq  protect  ag^ainst  Forfeiture,    on  st^ftring    4 

Common  Recovery. 

THIS  INDENTURE  of  four  parts,  made,  &c, 
1800:  between  T.  H.  of,  &c.  and  J.H.  of,  &c.  of 
thfe  first  part;  D.L.  of,  &c.  and  A.  his  wife,  of  the 
second  part;  L.  R.  of,  &c«  and  ^f.  his  wife  of  the 
^hird  part;  and  A.  B*  of,  &c,  of  the  fourth  part. 
Wl^ereas  the  said  D.  L.  and  A.  his  wife^  and  L*.  R. 
and  M.  his  wife,  have  agreed  to  suffer  a  common 
recovery  of  the  messuages,  farms,  lauds,  tenement^, 
and  hereditaments  hereinafter  described,  and  alsQ 
bargained  and  sold,  or  otherwise  assured,  or  inr 
tended  so  to  be,  and  the  uses  of  the  same  recovery 
fire  to  be  declared  by  an  indenture  of  seven  parts, 
already  prepared^  and  dated  or  (o  be  dated  on  the 
day  of  no\v  instant,  ^nd  made  or  in- 

tended to  be  made  between  the  said  T.  U.  and  J. 
II.  of  the  first  part;  the  said  Dt  L*  and  A.  his 
"U'ife  of  the  second  part,  t|ie  said  L  R.  and  M.  his 
uife  of  the  third  part;  the  Rev.  J.  J.  of,  &c.  clerk, 
pf  the  fourth  part;  T.  J.  of,  &c.  gent,  and  thp 
{lev.  II.  R.  of,  &c.  clerk,  of  the  fifth  part ;  E.   B^, 
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bf.  Sec.  gent,  of  the  sixth  part;   ami  of 

Ihe  seventh  part :  and  the  said  T.  H.  and  J.    H. 
who  are  trustees  for  the  said  A,  L.  are  to  join  in 
making  a  tenant  to  the  writ  of  entry  on  which  the 
said  recovery  is  to  be  suffered.     Jnd  whereas  it 
is  deemed  expedient  that  a  bargain  and  sale>  or 
demise  for  years,  should  be  made  of  the  said  mes-^ 
suages,  farms,  lands,   tenements^    and   heredita- 
tnents,  for  the  purpose  of  protecting  the  persons  be-^ 
iieflcially  intitled  to  the  same  messuages,  farms, 
lands,  tenements,    and  hereditaments,  from  any 
tlaim  on  the  gi'ound  that  a  forfeiture  may  or  shall 
be  committed  by  medns  of  such  recovery,  as  to 
ftuch  of  thfem  the  said  T.  ll.i  J.  H^  D.  L.  and  Ai 
his  wife,  and  L.  R.  andM.  his  wife,  as  are  or  may 
be  deemed  to  be  mere  tenants  for  life.     Now  this 
indenture  witnesseth ith^t  for  affording  protection 
against  any  such  claim  of  forfeiture,  and  in  con* 
sideratioA  of  ten  shillings  of  lawful  money,  &c^ 
to  each  of  them  the  said  T.  H.,  J.  H.,  D.  L.  and 
A.  his  wifej  and   U  R.  ahd   M.   his   wife,   well 
and  truly  paid  by  the  said  A.  B.   immediately 
before  the  execution  of  these  presents,   the  re- 
ceipt whereof  is  hereby  acknowledged  ;   the  said 
T.  IL  and  J.  U«  on  the  ilomination,  and  at  the 
Instance  and  request,  and  by  the  direction  and  ap-^ 
poiiitment,  of  the  said  D«   aiid  A,  his  wife,  and 
L.  R.  and  M.  his  wife,  testified  by  their  severally 
executing  these  presents,  and  also  the  said  D.  L.} 
and  A*  his  wife<  and  L.  R.  and  M.  his  wife,  have^ 
and  each  and  eveiy  of  them  hath^  granted,  bar-* 
gained,  sold,  and  demised,  and  by  these  presents 
dt),  and  each  and  every  of  them  doth^  grant,  bar- 
.gaih^  stli,  and  demise,  to  the^aid  A.  B.  his  cxecu^ 


tors,  administrttorSi  and  assigns  a//.  Sec  (parcek 
a$  in  release) ;  and  the  reversion  and   reversion^ 
Temainder  and  remainders,  yearly  and  other  renti 
of  the  said  messuages,  farms,  lands,  tenements,  and 
hereditaments,  hereby  bargained^  sold,  and  de* 
mised,  or  intended  so  to  be,  and  every  part  and  par* 
eel  of  the  same,with  their,  and  every  of  their  rrgbtSp 
members,  and  appurtenances,  and  all  rent-charges 
payable  thereout  or  charged  thereupoiiyto  have  and 
to  hold  the  said  messuages,  farms,  lands,  tenements^ 
rent-charges,  hereditaments,  and  all  and  singu* 
lar  other  the  premises  hereby  bargained,  sold,  and 
demised,  or  otherwise  assured,  or  intended  so  to  be» 
and  every  part  and  parcel  of  thesame,  with  their  and 
every  of  their  rights,members,  and  appurtenances, 
unto  the  said  A.  B.  his  executors,  administrators, 
and  assigns,  from  the  day  next  before  the  day  of 
the  date  of  these  presents  for  and  during  the  termor 
time,  of  one  hundred  years  thence  next  ensuing,and 
fully  to  be  complete  and  ended,  if  the  estates  and 
interests  of  the  said  A.  L.,L.  K  and  M.  his  wife,  or 
any  or  erther  of  them  in  the  same  premises  respec* 
tively,shall  so  long  continue :  nevertheless  only  by 
way  of  protection  against  any  forfeiture  to  be  claim-* 
cd  by  reason  ormeans  of  any  recovery  or  recoveries 
to  besufferedas  aforesaid,  andfor  that  purpose  to  be 
held  from  time  to  time  in  ti^ustioi  the  person  or 
persons  who  for  the  time  being,  and  from  time  to 
time,areintended  to  be  entitled  to  the  said  messua**^ 
get,  farmSjlands,  tenements,  and  hereditaments,  ac-^ 
cordmg  to  the uses,trusts,ends,intents,aud  purposes, 
powers,  provisoes,  declarations,  and  agreements, 
contained,  or  to  be  contained  in  the  said  indenture 
ilaled  or  to  be  dated  on  the         day  of  uow 


ft£C!)tMtlitlT  IMS£D« 


(lift 


inntaht,  atd  to  be  thereby  declared  of  tbe  same 
messuages,  farmSi  lands,  tenements,  and  heredita«» 
inents  Without  any  prejudice  or  eviction,  at  lav 
or  in  equity,  by  reason  or  on  account  of « any  for« 
feiture  which  cau,  shall,  or  may  be  claimed  hf 
reason  of  the  recovery  or  recoveries  agreed  to  be 
suffered  as  aforesaid,  and  upon  no  other  trusty 
and  for  no  other  end,  intent^  or  purpose  whatso^. 
ever  t  In  witness^  fcc* 


tat  uvBimxi 
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Another  Demise  of  divers  Messuages,  t^c.  previous  to  suf- 
foritig  a  Recovery,  for  the  Purpose  of  protecting  against 
Forfeiture. 

THIS  INDENTURE  made,  &r.    1805.   be- 
tween J.  T.  of,  &c.  of  the  one  part ;  and  A.  B.  of 
&c.  of  the  other  part ;  whereas  the  said  J.T.  is  de- 
sirous of  suffering  a  common  recovery  of  the  mes- 
suages, lands,  tenements,  and  hereditaments,here- 
inafter  described,  and  also  demised  or  otherwise 
assured   or  intended  so  to  be,  and  it  is  deemed 
advisable  or  expedient,   that  a  bargain  and  salc> 
or  demise  for  years,  should  be  made  of  the  same 
messuages,  &c.  for  the  purpose  of  protecting  the 
said  J.  !'•  and  bis  assigns,  from  any  claim  on  the 
ground    that  a  forfeiture  may   or  shall  be  com- 
mitted by  the  said  J.  T.  by  means  of  the  recovery 
or  recoveries  intended  to  be  suffered  by  him,  and 
on  account  of  his  being  considered  as  tenant  for 
life  only  of  the  same  hereditaments.     Now  this 
ludeniurewitnesselh,  that  for  affording  protection 
against  any  such  forfeiture,  and  in  consideration 
of  ten  shillings  of  lawful  money,  &c.  to  the  said 
J.  T.  well  and  truly  paid  by  the  said  A.  B.  imme- 
diately before  the  execution  of  these  presents ; 
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the  receipt  whereof  is  hereby  acknowledged,  the 
said  J«  T.  hath  granted,  bargained,  sold,  and  de- 
mised, and  by  these  presents  doth  grant,  bargain, 
sell,  and  demise,  unto  the  said  A.  B.  his  executors, 
administrators,  and  assigns,  all  the   messuages, 
lands,     tenements,    and  hereditaments,    situate, 
standing,  lying,  and  being  in  the  several  parishes 
of  W.,W.,T.,  and  D.  in  the  counties  of  S*  and  W. 
or  elsewhere  within  this  realm,  which  by  the  Ia«t 
will  and  testament  of  R.  T.  of  W.  in  the  county  of 
S.  gent,  deceased,  were  given  and  devise;d  unto  C. 
N.  the  elder,  of  W.  aforesaid,  T.W.  of  H.  in  the 
parish  of  S.in  the  county  ofS.or  W.or  one  of  them, 
yeoman,  R    T.  of  B.  in  the  county  of  W.  toy- 
maker,  and  R.  W.  of  W.  in  the  said  county  of  S. ; 
and  to  the  survivors  and  survivor  of  them,  and  the 
heirs,  executors,  and  administrators  of  such  survi- 
vor, in  trust,  ^hA  for  such  uses,  ends,  intents,  and 
purposes,  as  are  in  the  said  will  expressed  and  de- 
clared, and  every  part  and  parcel  of  the  same; 
which  said  will  bears  date  on  or  about  the  3d  day 
of  September,  in  the  year  1781,  and  was  duly 
proved  in  the  court  of  on  or  about 

the  day  of  jind all  houses,  8cc.   [gene". 

ral  wordf].  And  the  reversion,  &c.  [as  in  other 
deeds]  ;  To  have  and  to  hold  the  said  niessuages, 
lands,  tenements,  and  hereditaments,  and  all  and 
•ingular  other  the  premises  hereby  bargained,  sold, 
and  demised,  or  otherwise  assured,  or  intended  so 
to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances, unto  the  said  A.  IJ.  his  executors,  ad« 
ministrators,  and  assigns,  from  the  day  next  be- 
fore the  day  of  the  date  of  these  presents,  for  and 
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during  the  term  or  time  of  one  hundred  veafS 
thence  next  ensuing,  and  fully  to  be  complete  and 
ended,  if  the  said  J.  T.  shall  so  long  live :  ncoer'^ 
theless  only  by  way  of  protection  against  any  for-* 
feiture  tobe  claimed  by  reason  ormeansof  any  re« 
tovery  or  recoveries  to  be  suffered  by  the  said  J* 
T#  and  for  that  purpose  to  be  held,  in  trust  for  the 
said  Jf  T.  and  his  assigns,  without  any  prejudice  or 
eviction,  by  reason  or  on  accountof  any  forfeiture 
"which  can,  shall,  or  may  be  claimed  by  reason  of 
any  recovery  or  recoveries  to  be  suffered  of  the 
same  messuages,  lands,  tenements;  and  heredita*^ 
ments,  by  the  said  J.  T.  and  upon  no  otber  trustj 
nor  for  any  other  end,  intent,  or  purpose  whatso« 
ever :  In  witness,  &c 


USCOVBT  DBED.  ll» 


FORM  XIII. 


The  £100^000  Clause;  being  a  Ciame  in  0  Reco# 
fefy  Deed  to  cease  the  Estate  limited  by  a  Tenant  for 
Life, for  the  Purpose  of  assisting  a  Tenant  in  Tail  m  su^er* 
ing  a  Recovery.  The  Object  of  this  Clause  is  in  most  cases 
to  prevent  a  Merger  of  the  Estate  for  L^e  in  the  Owner^ 
ship  under  the  Estate  Tail :  and  to  revive  the  Estate  for 
trfe,  and  all  Powers  annexed  thereto. 


PROVIDED  ALWAYS,  and  these  preeente  %n 
upon  this  express  conditiooi  that  if  the  said 
his  executors,  or  administrators,  shall  not  on  tb# 
day  of  well  and  truly  pay  or  cause  to 

be  paid  to  the  said  or  her  assigns,  the  full  sum 
of^lOO,000  of  lawful  money  of  the  united  king'- 
dom  of  Great  Britain  and  Ireland,,  current  ia 
Great  Britain;  then  the  grant,  bargain,  and  Bak» 
or  oilier  assurance  hereby  made  to  the  said 
and  his  heirs,  during  the  life  of  the  said  for  dur* 
log  the  joint  lives   of  the   said  and  ] 

sliatl  cease  and  be  void  to  all  intents  and  purppseti 
(so  timt  the  estate  of  the  said  may  be  dis« 

charged  of  and  from  the  limitation  hereby  made 
for  the  life  [or  joint  lives]  of  the  said  ).. 


lA  ASTtifJtttt 


GENERAL  FORM  OF  CLAUSi! 


Declaratory  of  the  Intention  and  Agreement  to  suffer  4 
eommon  Mecavery,  and  declare  the  Uta  thereof  mth 
ame  of  the  tnore  ordinary  Variations.    For  other  Fa^ 
riationSf  see  the  Appropriate  Forms, . 

TO  THE  INTENT  that  the  said 
may  be  tenant  of  the  freehold  of  the  said 
hereby  released  or  otherwise  assured^ 
or  intended  so  to  be,  and  every  part  and 
parcel  of  the  san^e,  with  their  rights,  members, 
and  appurtenances,  to  the  e&d,  that  one  or  mortf 
good  and  perfect  common  recovery  or  recoveries/ 
with  double  voucher,  may  be  had  and  suffered 
of  the  same  hereditaments.  And  for  that  pur-'* 
pose,  it  is  hereby  directed,  declared,  and  agreed,- 
by  and  between  all  the  said  parties  to  these  pre- 
sents^  that  the  said  shall  permit  and 

suffer  the  said  or  some  other  per-* 

son  or   persons,    at  the  costs  antl  charges  in  all 
things,  of  the  said  his  heirs,  execu-< 

tors,    or   administrators,  at   any   time  or  times- 
hereafter,    to  sue  forth   and  prosecute   against' 
bim,  the  said  '  out  of '  his  majesty** 


«i«i 


*  When  the  lands  are  in  any  of  the  Wchh  counties."]   On«! 
•rSnortt  writ  or  writs  of  qtiod  d  dejorceatj  In  the  nature  of 
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lugh  court  of  Chancery,  •  on^  or  more  writ  of 
writs  of  entry  sur  disseisin  enlepost^  returnable 
before  his  majesty's*  justices  of  the  court  of  Com* 
mon  Pleas,  at  Westminster,  and  thereby  Remand 
of  the  said  the  and  premisei 

hereby  released,  or  otherwise  assured,  or  intend^- 
ed  so  to  be,  with  their,  and  every  of  their  rights^ 
members,  and  appurtenances,  *  by  the  names  and 
descriptions  of  or  by  such  other  apt; 

good,  sufficient,  and  proper  names,  number 
of  messuages^  and  acres,  quantities,  qualitiesi 
and  other  descriptions,  as  shall  be  deemed  ne- 
cessary, proper,  sufficient,  ana  requisite  to  com-* 
prise  the  3ame. '    And  that  the  said  shall 

in  his  proper  person,  or  by  his  attorney  or  at- 
tomies,  lawfully  authorisjed  in  that  behalf,  ap» 


^r^» 


a  writ  or  wrifi  of  entry,  iur  dUsHsin  en  le  poity  &c.  and  t# 
ll>e  returnable  before  his  majesty's  justice  ox  justices  of  great 
f  Msion  for  the  said  poqnt^  of 

^  fVfien  ike  lands  are  in  a  county'  palatine.']  Out  of  his 
majesty's  chancery  for  the  county  palatine  of 

*  fVken  the  lands  lie  in  two  or  more  counties.']   Twq  or  ij^ore 
-writs,  &c.  and  by  one  of  the  said  writs  demand  of  the  said 
the  said  situate  in  the  said  county  of        by  the  names  an4 

descriptions  of  sind  by  the  other  of  the  said  writs  demand 

of  the  said  the  s^id     .    qituate  in  the  said  county  of 

by  the  names  i^nd  descriptions  of 

f  Justic(BS  of  assize  for  the  same  county. 

f  Sometime)  the  descriptipn  is  omitted. 

'  As  to  lands  in  Wales.']  And  shall  make  protestation  to  par* 
sue  the  said  writ  or  writs  in  the  nature  of  a  writ  or  writs  of 
entry,  sur  disseisin  en  le  post  at  the  common  law,  accoidia^  to 
|]iesti^tutein  that  behalf. 
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pear  to  the  same  writ  or  writSi  and  vouch   to 
mmnty  the  aaid  and  that  the  said 

ihall  ia  his  own  proper  person  or  by  hit 
iMomejr  or  attomiesy  lawfully  authorised  ia  that 
bebalff  appear  gratis,  a^d  freely  enter  into  the 
warranty  of  the  said  and  taking  the  aaiuf 

Upon  himself^  vouch  over  to  warranty,  the  com* 
tnoo  vouchee  of  the  said  court  of  <  Common 
Pleaa  for  the  time  being,  who  shall  appear  gratis^ 
ud  freely  enter  into  the  warranty  of  the  said 
•ad  after  imparlance  make  default  so  that  judg** 
snent  may  be  given  upon  the  said  writ  or  writsi 
and  every  of  them  for  the  said  or  other 

demandant  or  demandants,  to  recover  all  and  stn« 
gttlar  the  said  hereby  released^  or  otherwise 

assured,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,  members,  and  appurtenanceS;  by  such 
]iames,quaotiues,  qualities,  and  other  deseriptiona 
as  aforesaid,  against  the  said  and  for  the  said 
to  recover  in  value  against  the  said  and  for 
the  said  to  recover  in  value  against  the  common 
vouchee  as  is  usual  in.  such  cases ;  and  that  upon  al( 
and  every  recovery  and  recoveries  to  be  suffered  aa 
aforesaid,execuliou  may  be  sued  and  prosecuted  by^ 
and  seisin  had,  taken,  and  delivered  unto  the  said 
or  other  demandant  or  demandants^  accord* 
ingly;  And  th^t  every  other  act  or  thing  needfuli^ 
requisite,  orproperj  to  be  done  or  executed  for  the 
purpose  of  suffering  and  perfecting  a  common  re^^ 
covery  or  recoveries  of  thef  said  hereby 

released  or  otherwise  assured  or  intended  so  to  he. 


mr^m. 


'  Gr^tiea3ion,  or  county  pidstiiM* 
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frith  double,  treble,  or  other  voucher  to  dock  the 
csUte  tail*  of  the  said  of  and  in  the  same 

and  all  rerersfions  and  remainders  over  and 
expectant  upon  the  tame  estate  may  be  made,done, 
and  executed  ;  And  by  way  of  direction  and  dc^ 
claration,  and  not  ofcovenantjtfs  hereby  granted, 
dedared,  and  agreed,  by  and  between  the  said  par- 
ties to  these  presents,  as  far  as  they  respectively  are 
interested,  and  they  hereby  for  theniselvcsscverallf 
and  respectively,  and  for  their  several  and  res)»eo^ 
live  heirs,  executors,  and  administratore,  consent 
tod  agree  according  to  their  respective  estates, 
rigfats»  And  interests  in  the  premises,  that  the  re- 
covery hereby  agreed  to  be  suffered  shall  be  suf-» 
fered  and  perfected  with  all  possible  dispatch; 
and  that  they  respectively  and  their  respective  heir* 
on  their  respective  parts  will  use  thei  r  utmost  en* 
deaVours  to  give  effect  to  the  same  recovery  *  and 
also  to  these  presents,  and  the  grant,  release,  con- 
firmation or  other  assurance  hereby  made:  And  it 
is  hereby  further  directed,   declared,   and  agreed, 
by  and  betxmeen  all  the  parties  to  these  presents  as 
far  as  tliey  respectively  have  any  right,  title,  or 
interest  in  the  premises,  that  immediately  upon 
and  after  judgment  obtained,  and  seisin  had  and 
taken  upon  such  recovery  or  recoveries  as  afore- 
aaid,  the  recovery  or  recoveries  so  as  aforesaid,  ot 


*  When  parties  join  ioexiinguhh  dover  or  convet/,']  And  to 
«xttoguish  the  dower,  ri^ht  or  title  of  dower,  of  the  Mid  and 
pass  the  several  estates  of  the  laid  and  aod  hid  wife  of 
^nd  in,  &c, 

*  Qf  recorerws, 


in  any  other  manner^  or  at  any  qtber  time  of 
times  to  be  suffered;   And  also  the  bargain  and 
sale  for  a  year,  bearing  date  on  the  day  next  before 
the  day  of  the  date  of  these  presents ;    and  also 
these  presents,  and  the  assurance  hereby  made,  and 
all  and  every  otlier  fine  and  fines,  recovery  and  re- 
coveries, and  other  assurances  whatsoever,  at  any 
time  or  times  heretofore  and  to  be  at  any  time, 
and  from  time  to  time  hereafter,  had,  made,  done, 
]<ivied,  suffered,  executed,  and  perfected,  of  or  con- 
cerning all  or  any  part  of  the  said         hereby  re- 
leased,  or  otherwise  assured,  or  intended  so  to  be, 
either  by  themselves  solely  and  alone  or  jointly 
and  together  with  any  other  lands,  tenements,  or 
hereditaments,''  by  or  between  all  and  every  or  any 
pther  oreither  of  the  persons  who  are  parties  to  these 
presents,  or  to  which  they,  or  any,  or  either  of 
ihem  is,  are,  or  §}iall,  or  may  be  parties  or  privies, 
or  a  party  or  privy,  shall  as  to  all  the  said  parties 
to  these  presents  respective]y,as  far  as  they  respec- 
tively, can  lawfully,  or  rightfully  direct  the  uses  of 
the  same  fine  and  fines,  common  recovery  and  re* 
coveries,   and  other  assurances  be  and  enure,  and 
be  adjudged,   expounded,  deemed,  decreed,  and 
taken  to  be  and  enure,  and  that  the  same  was  and 
were  meant  and  intended,  and  is  and  are  hereby 
directed  and    declared  to    be  and  enure;  And 
also  that  the  person  or  persons  to  whom  the  said 
fine  or  fines,  common  recovery  or  recoveries,  and 
other  assurances  respectively  have  or  hath  been,  or 


*  IVhen  an  undivided  share,'}  Or  joiatly  and  together  with  mpf 
ether  part  of  the  same. 
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shall  or  may  be  levied,  suffered,  made,  and  execut- 
ed, shall  stand  and  be  seised,  ^  As  to  for  aud  con-* 
cerning  the  said  hereby  released,  or  other- 

wise assured,  or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same  with  the  appurtenances, 
To  the  use,  &c. 


^  This  clause  of  quaDfication  should  never  be  omitted. 


C«3 


v^ 
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FORM    XV. 


A  More  concise  Form  of  a  Declaration  and  Jgreement  f9 

suffer  a  Common  Recovery, 

TO  THE  INTENT  that  the  said        may  be 
tenaBt  of  the  freehold   of  the  said  hereby 

released  or  otherwise  assured  or  intended  so  to  be, 
with  the  appurtenances,  to  the  end  that  one  or 
more  common  recovery  or  recoveries  with  double 
voucher  may  forthwith,  and  at  the  costs  and 
charges  of  the  said  '  be  had  and  suffered  of 
the  same  premises,  by  the  names  and  descriptions 
of  upon  a  writ   or  writs  of  entry  sur  diS'- 

seisin  en  le  post  in  which  the  said  shall  be 

demandant  against  the  said  who  shall  vouch 

to  warrantry  the  said  who  shall  vouch  the 

common  vouchee  as  is  usual  in  such  cases,so  that 
judgment  may  be  given  for  the  sard  to  re- 

cover the   said         hereby  released   or  otherwise 
assured  or  intended  so  to  be  aorainst  the  said 
and  for  the  said  to  recover  in  value  against 

the  said  and  for  the  said         to  recover  in 

value  against  the  common  vouchee,  and  so  that 
execution  may  be  awarded  and  seisin  taken  upon 
the  recovery  or  recoveries  to  be  suffered  as  afore^ 
said,  according  to  the  usual  form  of  common  re- 
coveries  used  in  like  cases,   ' 
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FORM  XVL 


Short  Declaration  of  Use$^ 

AND  it  is  hereby  cHrecled,declared,  and  agreed^ 
by  and  between  the  parties  to  these  presents,as  far 
as  they  respectively  arc  interested,  that  after  the 
recovery  or  recoveries  hereby  agreed  to  be  sufFer-ii 
ed,  shall  be  suffered,  as  aforesaid,  or  in  any  other 
manner,  the  same  recovery  or  recoveries,  and  all 
fines  levied  and  to  be  levied,  and  recoveries  suffer* 
ed,  and  to  be  suffered,  of  the  said  hereinbefore 
mentioned  and  intended  to  be  hereby  released, .  or 
any  of  them,  either  alone  or  jointly  with  any  other 
lands  and  hereditaments,  shall,  ^i^,  to,  and  con- 
cerning the  hereinbefore  released  with  the 
appurtenances,  operate,  and  enure,  to  the  use  of 
said             her  heirs  and  assigns  for  ever. 


C»«] 
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FORM  XVIL 


Covenant  to  suffer  a  Common  Recovery » 

AND  also  that  in  the  first  term  which  shall 
happen  next  after  the  death  of  the  said .  or 

in  her  life  time,    if  the  concurrence  of  the  said 

or  her  assigns  can  be  obtained  thereto,  he 
the  said  or  his  heirs,  shall  or  will,  at  his  or 

their  ow^n  costs  and  charges  make,  do,  and  exe* 
cute, consent  to,  and  concur  in  all  such  acts,deeds, 
proceedings,  and  assurances,  as  shall  be  necessary 
and  proper  for  suffering  a  good,  valid,  and  effectual  ' 
common  recovery  pf  the  said  hereby  granted 

and  demised,    or  otherwise  assured  or  intended  so 
to  be,  so  as  to  bar  the  said  estate- tail  of  the  said 

and  the  reversion  in  fee-simple,  expectant 
thereon ;  and  enlarge  the  same  estate-tail,  into  an 
estate  in  fee-simple,  and  also  for  declaring  that 
the  same  recovery  when  suffered,  shall  as  to  the 

hereby  granted  and  demised  or  intended  so 
to  be,  operate  and  enure  to  the  use  of  the  said 

his  executors,  administrators,  and  assignsi  for 
all  the  residue  of  the  said  term  of  500  years  which 


1 
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shall  be  then  to  come  and  unexpired,  in  confir- 
mation of  and  for  the  purpose  of  giving  more  full 
and  complete  effect  to  these  presents  and  the  term 

'  hereby  granted',  subject  nevertheless  to  the  pro- 
viso or  agreement  for  redemption,  hereinbefore 
contained;    And  it  is  hereby  further  directed, 

.  declared,  and  agreed,  by  and  between  the  parties 
to  these  presents,  that  all  fines  levied,  and  to  be 
levied,  atid  all  recoveries  suffered  and  to  be  suf-* 
fered,  and  all  other  assurances,  made  and  to  be 
made  of  the  said  hereby  granted  or  de- 

mised or  intended  so  to  be,  either  alone  or  with 
other  lands  and  hereditaments,  shall  as  to  the 
fiaid  hereby    granted  and  demised  or  in* 

tended  so  to  be,  operate  and  enure  to  the  use  of 
the  said  his  executors,  administrators,  and 

assigns,  for  the  said  term  of  500  years  or  the  then 
residue  thereof  according  to  the  true  intent  and 
meaning  of  these  presents,  in  confirmation  of, 
and  for  the  purpose  of  giving  effect  to  the  tame 
term,  subject  nevertheless  to  the  proviso  or  agree- 
ment for  redemption  hereinbefore  contained. 
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\ 


FORM  XVIII, 


Desirt  of  the  Tenant  of  a  remote  Estate-Tail  to  suffer  4 

Recovery, 

AND  WHEREAS  the  said  J.  R  is  desirous 
of  enlarging  the  several  estates-tail  limited  to  him 
as  aforesaid^  into  estates  in  fee-sipnple»  subject  to 
the  estate- tail  of  him  the  said  S.  D. 


^ 


FORM  XIX, 


Expediency  of  Recotery. 

AND  WHEREAS  it  is  deemed  expedient  that 
a  recovery  should  be  suffered  by  the  said  B.  B. 
party  hereto,  for  the  purpose  of  barring  his  estate* 
tail,  if  any,  in  the  said  &c.  hereinafter  re- 
leased, &c.  and  the  reversions  and  remainders  oy^p 
and  expectant  upon  such  estate-tail. 
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FORM    XX. 


'    Requat  to  Join  intttffering  m  Common  Recovery. 

AND  WHEREAS  the  said  F.  G.  hath  re- 
quested  the  said  B.  B.  party  hereto ^  and  J.  T.  and 
M.  his  wife  to  join  with  him  in  sufTering  a  com- 
mon recovery  of  the  said  hereinafter  released, 
and  in  limiting  the  same  to  the  use  of  the  said 
F.  G.  his  heirs  and  assigns,  for  ever  discharged  of 
the  said  estate-tail  and  the  reversions  and  remain- 
ders over,  and  also  discharged  from  the  dower^ 
right,  and  title  of  dower  of  the  said  M«  T« 


Ut  APPENDIX. 


FORM  XXI, 


Short  Recital  of  the  Creation  of  the  Estate-Tail,  and 
Agreement  to  iuffer  a  Recovery  for  f he  purpoie  of  effect- 
ing a  Partition. 

WHEREAS  the  said  F.  A.,  Rand  E.  M.  are  the 
daughters  and  only  children  of  J.  A.  late  of,  &c. 
and  as  such  are  tenants  in  common  in  tail  of  the 
tnessuagesandhereditaments  hereinafter  described, 
and  alsoy  released,  or  otherwise  assured,  or  in- 
tended so  to  be,  ilnder  and  by  virtue  of  the  last 
will  and  testament  of  R..  W.,  &c.  bearing  date, 
&c.  and  proved  in  the  prerogative  court  of  the 
archbishop  of  Canterbury  on,  &c.  Jnd  whereas 
the  said  W.  R  and  F.  A.  his  wife,  and  E.  M.  have 
agreed  to  join  in  suffering  a  common  recovery  of 
the  said  messuages,  &c.  and  have  also  agreed  up- 
on a  partition  of  the  same  messuages,  Sec.  and 
for  that  purpose  have  consented  and  agreed  that 
the  same  messuages,  &c.  shall  be  limited,  to  the 
uses  hereinafter  expressed  and  declared,  of  and 
concerning  the  saqiie, 


I 
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\ 


FOBAI  XXIL 


Deduction  of  Title  into  the  intended  Vouchee. 

AND  WHEREAS  the  said  J.  C.  is  the  only 
«on  aaid  heir  at  law  of  the  said  L.  C.  deceased, 
(formerly  L  N.)  by  A.  C.  her  husband  deceased  : 
and  the  said  L.C.  was  one  of  the  three  daughters  of 
R.  N.  deceased  ;and  the  said  J.C.(being  the  only 
surviving  issue  of  the  said  R,  N.)  is  seised  to 
him  and  his  heirs  of  the  said  hereinafter  des- 

cribed, and  hereby  released,  or  otherwise  assured, 
or  intended  so  to  be,  for  an  estate-tail  in  posses- 
sion, under  or  by  virtue  or  means  of  certain  in- 
dentures of  lease  and  release,  bearing  date,  &c., 
and  made,  &c.,  M^hereby  the  said  were  con- 

veyed and  assured  or  appointed  to  M.T.  since  de- 
ceased for  her  life,  with  remainder  as  to  one  of  the 
said  to  the  use  of  W,  N,  for  an  estate-tail 

which  is  determined  by  his  death,  without  issue, 
ii'ith  remainder  to  the  use  of  the  said  R.  N.  in 
tail,  and  as  to  the  other  of  the  said  with  the 

appurtenances,  to  the  use  of  the  said  R.  N.  ia 
taU. 
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FORM  XXIII. 


Intention  to  suffer  'Recovery  and  Agrumewt  of  Tenant 
for  Life  to  join  in  Recovery  Deed. 


AND  WHEREAS  the  said  is  desirous  to 

barthesaid  estate-tail,  and  all  remainders  depend- 
ant thereon,  and  hath  requested  the  said  to 
do  such  acts  as  shall  be  necessary  for  vesting  in 
some  persons  the  freehold  of  the  said  premises  that 
he  may  become  tenant  thereof,  and  that  one  or 
more  common  recovery  or  recoveries  may  be  suf- 
fered of  the  same,  jlnd  whereas  the  said 
hath  consented  to  grant  and  release  the  said  pre- 
mises to  in  manner  hereinafter  mentioned, 
yet  so  as  not  to  prejudice  the  uses  or  estate  by 
the  said  recited  settlement  limited  to  her  for  life» 
for  her  jointure ;  or  any  of  the  powers,  remedies, 
and  privileges  for  her  benefit  therein  contained. 

N.  B,  The  limitation  was  for  the  joint,  lives  of 
the  jointress  and  tenant  to  the  prcecipe  ;  suh^ 
ject  to  a  condition  to  defeat  the  estate  in  de* 
fault  of  payment  of  £100,000  on  a  given  day. 
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JFORM  XXIV. 


JDtduetion  of  Title  into  the  intended  Voucketj  and  Th^ 
termination  to  sujfer  Recovery, 


'AND  WHEREAS  under  and  by  virtue  of  the 
«aid  will  of,W.  H.  late  of,  &c.  deceased,  bearing 
date,  &c.  and  by  the  several  deaths  of  A.  the  wife 
of  the  said  testator,  and  E.  B.  who  were  tenants  • 
for  life  under  that  will,  the  said  E.  J.  is  tenant  in 
tail  in  possession  of  the  messuage,  &c.  hereinafter 
particularly  described,  and  also  released,  or 
Mherwise  assured,  or  intended  so  to  be,  and  is  de- 
sirous and  hath  determined  to  suffer  a  recovery 
thereof. 


\ 
I 
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FORM  XXV. 


Douhti  of  the  Validity  ofaformtr  Reetyoery.   And  Agn^m 

ment  to  sufffer  another  Recovery. 

AND  WHEREAS  doubts  are  entertained  of  the 
validity  of  the  said  last  recited  recovery  for  want 
of  the  concurrence  .of  the  person  in  whom  the  le- 
gal estate  was  vested  at  that  time^and  on  that  ac- 
count it  is  deemed  expedient  that  another  recove* 
ry  should  be  suffered;  and  upon  the  application^ 
and  at  the  instance  and  request  of  the  said  G*  V* 
the  said  E.  R.  hath  agreed  to  join  in  the  convey- 
ance hereinafter  contained,  and  to  suffer  another 
recovery  of  the  said  capital  messuage^  &c. 


\, 
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FORM  XXVL 


Jkicrmination  towfftra  Recovery y  and  Consent  ofDowrcss 

iojoin, 

AND  WHEREAS  the  said  J.  A.  hath  deter- 
mined  to  suffer  a  common  recovery  of  the  said 
hereinafter  described,  and  hereby  released, 
ftc.  and  to  settle  the  same  .  to  the  uses  upon  the 
trusts,  and  for  the  ends,  intents,  and  purposes  here-' 
in^jTter  expressed  and  declared,  concerning  the 
same,  and  the  said  A.  A.  hath  agreed  to  join  in  the 
conveyance  hereinafter  contained  and  in  the  reco- 
very hereby  agreed  to  be  suffered  for  the  pur- 
pose of  extinguishing  all  such  dower,  right,  and 
title  of  dower  as  she  hath  of,  and  in  the  same  here- 
ditaments. 


ta  APPENDIX. 


FOR]M  xxvn, 


tUcitalofTwo  Bargains  and  Saks,  and  Two  Retoveiieu 

AND  WHEREAS  by  two  several  indentures  of 
bargain  and  sale,  of  three  parts,  one  bearing  date 
on  or  about,  &c.  and  the  other  bearing  date  on  or 
about,  &c.and  each  made,  or  ex  pressed  to  be  made 
between,  &c.  and  each  duly  inrolled  in  his  majesty's 
court  of  K.  B.  at  Westminster,  and  a  common  re- 
covery suiFered  in  Michaelmas  term,  in  the 
year  of  the  reign  of  his  present  majesty  in  pursu-^ 
ance  of  a  covenant  or  agreement  in  that  behalf^ 
contained  in  the  said  indenture  of  bargain  and  sale, 
bearing  date  on,  or  about,  &c.  and  a  common 
recovery  suffered  in  Michaelmas  term,  in  the  39th 
year  of  the  reign  of  his  present  majesty  in  pursu- 
ance of  a  covenant  or  agreement  in  that  behalf 
contained  in  the  indenture  of  bargain  and  sale^ 
bearing  date  on  or  about,  &c.  in  each  of  which 
recoveries  the  said  was  demandant ;  the  said 
tenant,  and  the  said  vouchee,  who  vouched  over 
the  common  vouchee,  all,  &c.  were  conveyed, 
&c. 
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FORM  XXVIII. 


Hecital  of  Recovery  Deeds,  and  Recovery. 


AND  WHEREAS  for  better  securing  the  pay- 
ment of  the  said  principal  sum  of  ;^  and  inter- 
est, by  indentures  of  lease  and  release,  bearing 
date,  &c.  and  made,  &c.  and  by  a  common  reco- 
very suffered  in  pursuance  of  an  agreement  con- 
tained in  the  same  indentures  of  lease  and  release, 
the  said  manor,  &c.  were  limited  and  assured,,  to 
the  use  of  the  said  his  heirs,  and  assigns,  for 
ever,  subject,  nevertheless,  to  such  right,  power, 
and  equity  of  redemption  by,  or  in  favor  of  the 
said  his  heirs,  executors,  administrators,  or 

assigns,  as  was  thep  subsisting  of,  in,  or  upon  the 
same  manors,  &c.  under  or  by. force,  or  virtue  of 
the  said  hereinbefore  recited  indenture  of  release 
and  mortgage. 
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FORM  XXIX. 


Recital  o/RuacsrytuJfereJL 


AND  WHEREAS  a  common  recovery  was 
suffered  as  of  Trinity  term,  in  the  said  year  of  oiir 
Lord  1782,  in  that  recovery  the  said  P.  D.  was 
duly  vouched,  in  pursuance  of  the  said  recited  in* 
denture  of  bargain  and  sale. 


FORM  XXX- 

Short  References  to  a  Recovery  suffered :  and  the  Uses 

thereof. 


AND  WHEREAS  the  said  sir  R.  L.  hath  in 
due  form  of  law  suffered  a  common  recovery  of 
all  the  manohs,  &c.  comprised  in  the  said  term  of 
1200  years,  and  by  virtue  or  means  of  the  said 
recovery  and  the  declaration  of  the  uses  thereof, 
is  now  seised  of  the  fee-simple  and  inheritance  of 
the  same  lands  and  hereditaments* 


BECOVERY  DEED.  l€l 


fORM  XXXI. 


Moiies  df  i/ttrodueiHg  the  Recital  of  a  Len$e,  Relenif, 
Fine,   and  Recovery,    and    Declaration  iff  the   Uses 

thereof. 
AND  WHEREAS  by  indentures  of  lease  and 
release^&c.  made  between,  '&c.  and  by  a  fine  levied, 
and  common  recovery  suffered,  in  pursuance  of 
several  covenants  and  agreements  contained  in 
the  said  indenture  of  release,  and  by  a  declara* 
tion  of  the  uses  of  the  same  fine  and  common 
recovery  respectively  contained  in  the  said  in* 
denture  of  release,  all  were,  &c.        ♦ 


FORM  XXXII. 


Recovery  tv^ered  afier  Death  of  TcfMhtfor  lift* 

AND  WHEREAS  after  the  decease  of  the 
said  countess,  the  said  J.  earl  of  S.  in  order  to 
bar  all  estates-tail  and  remainders,  and  to  ac- 
quire tQ  himself  an  absolute  est«t<^  a,nd  interest, 
did  by  indentures  of  lease  andV^lease  bearing 
date  respectively  on  or  about,  &c.  the  release 
being  of  three  parts,  and  made  or  expressed  to 

CO 
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be  made  bclween,  kc.  grant,  release,  and  con- 
vey, all  and  singular  the  same  hereditaments  and 
premises  unto  and  lo  the  use  of  the  said  ,  and 
his  heirs  to  make  him  tenant  of  the  freehold  ia 
order  that  a  common  recovery  might  be  suffered 
thereof,  and  the  same  common  recovery  was  by 
the  said  indenture  of  release,  of,  &c.  declared 
to  enure  to  the  use  of  the  said  J.  earl  of  S.  his  heirs 
and  assigns  for  ever;  an3  a  common  recovery 
in  which  the  said  J.  earl  of  S.  was  vouched,  was 
accordingly  suffered  and  perfected  as  of  Michael- 
mas term,  1797.  ' 


rORM  XXXIIL 


jt   Recovery  suffered  with  treble  FoucJur. 

AND  WHEREAS  the  said  R.  W.,ifec.  didat 
of  the  sanw  Trinity  term  suffer  a  common  reco- 
very of  the  lands  and  liereditanients  comprised 
in  the  said  fine,  and  among  tliem  of  the  said  mes- 
suage or  tenement,  &c.  hereby  released,  &c. 
wherein  11.  W.  gent,  was  demandant^  the  said 
H.  B.  tenant,  the  said  II.  \V.  the  fkst  vouchee,  the 
said  J.N.  and  M.  his   wife  Mere  second  vouchees^ 

it 

and  the  said  J.  N.  and  M,  his  m  ife  vouched  over 
the  conimou  vo;;chee. 
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FORM  XXXIV. 


Recovery  sufered  of  Customary  Lands,  IfC, 

AND  WHEREAS  for  the  purpose  of  extin- 
guishing all  estates  tail  and  equitable  interests  in 
the  nature  of  an  estate-tail,  which  the  said  C.J.C. 
then  had  in  the  said  parcel  of  customary  land  with 
the  appurtenances,  and  for  barring  all  remainders, 
and  other  estates  expectant  on  the  estates  tail  or 
equitable  interests,  the  said  C.  J.  C.  did  on  or 
tibout  the  day  of  now  last  past,  duly  surren- 
der the  same  parcel  of  customary  land  to  of 
and  a  recovery  hath  since  been  duly  suf- 
ffred  in  the  court  of  the  lord  of  the  said  manor 
of  the  saUiC  parcel  of  customary  land  with  the  ap- 
purtenances, in  which  the  said  A.  B.  was  de- 
mandant, the  s^d  tenant,  and  the  said 
C.  J.  C.  vouchee,  who  vouched  ocer  according  to 
the  usual  and  customary  mode  of  suffering  re- 
coveries for  barring  intails  of  copyhold  lands, 
parcel  of  the  said  manor,  and  the  same  parcel  of 
customary  land  hath  been  surrendered  by  the 
$aid  to  the  use  of  the  said  C.  J.  C.  his  heirs 
and  assigns,  ^nd  he  bath  been  readmitted  thereto. 


'*. 
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FORM  XXXV. 


Thai  it  i$  expidiefft  thataTenant  in  a  former  Becovertf  Deed 
iha/ljoin  in  a  new  Recovery  Deed. 

AND  WHEREAS  it  is  deemed  proper  that  the 
said  £:  £.  should  join  in  the  release  made  by  these 
presents  of  the  hereditaments  of  the  said  A.  A. 
to  the  end  that  the  said  £.  £.  may  thereby  pass 
out  of  himi  any  estate  or  interest  in  the  same  he- 
reditaments which  may  a  ave  vested  in  him  by 
force  of  the  general  clause  following  the  particu- 
lar description  of  the  parcels  contained  in  the  in- 
dentures of  lease  and  release  of  the  and 
days  of  now  last  past,  and  which  are  hereinaf- 
ter recited. 


RECOVERY  DEED.  16S 


FORM  XXXVL 


jigrcemmt  to  comprise  other  Lands  in  the  Recovery,  and 
declare  the  Uses  of  th^  Lands  m  another  Deed. 


AND  WHEREAS  it  hath  bpen  agreed  that 
other  lands  and  hereditaments  of.  the  said  B*  B. 
party  hereto,  situate  in  the  parish  of  L.in  the  said 
county- of  L.  and  which  are  to  be  cotiveyed  to  the 
said  J.  A,  bv  other  indentures  of  lease  and  release, 
the  indenture  of  lease  bearing  date,  &c.  shall  be 
comprised  in  the  said  recovery,  and  that  D.  the 
wife  of  the  said  B.  B.  party  hereto  shall  join  with 
the  said  B.  B.  in  the  said  recovery :  and  tha^:  the 
uses  of  the  lands  in  L.  shall  be  cleclared  tq  or  in 
favor  of  the  said  J.  A.  his  heirs  and  assigns,  by 
the  said  last  mentioned  indenture  of  release. 


( 
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FORM  XXXVII. 


y 


Recital  of  Lease,   JRekase,  and  Common  Recovery,  ani 

Declaration  of  the  Uses  thereof. 

AND  WHEREAS  by  indentures  of  lease  and 
release  bearipg  date  respectively  on  or  about  the 
and  days  of  now  last  past,  the  inden- 
ture  of  release  being  of  four  parts,  and  made  ox 
expressed  to  be  made  between,  &c.  and  by  a 
common  recovery  duly  suflfered  in  Michaelmas 
term  now  last  past,  in  which  the  said  was  d^^ 
mandant,  the  said  tenant,  and  the  said 
vouchee,  who  vouched  over,  apd  by  a  declara- 
tion of  the  uses  of  that  recovery  contained  in  the 
said  last  mentioned  indenture  of  release:  all  the 
said  messuages,  &c.  are  discharged  pf  and  from  the 
said  estate-tail,  and  all  reversions  and  remainders 
over  and  expectant  on  the  sapfie  estate-tail,  and 
now  stand  limited  (subject  nevertheless  as  here^ 
jnbefore  is  mentioned),  to  the  use  of  the  saic^ 
]iis  h^jrs  ^nd  ^sig^ns  for  ever* 
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FORM   XXXVIII. 


*     JUcovcry  mffcnApuvuuint  to  Agreement . 

• 

AND  WHEREAS  a  common  recovery  of  the 
said  premises  was  sufTered  in  Michaelmas  term  in 
the  year  of  the  reign  of  hrs  present  majesty 
king  George  the  third,  between  the  said  F.  F. 
^mandant,  the  said  J.  B.  tenant,  and  the  said  B. 
L.  vouchee,  pursuant  to  the  said  covenant  or 
agreement  in  that  behalf  contained  in  the  said 
^l  in  parC  recited  indenture  of  release. 


m  AITENDI^ 


rOBM  XXXIX, 


i 

'I 


Recovery  voidable  for  want  of  the  Concurrence  of  Tenant 
for  Life.  Expediency  of  au<^iher  JUeovery.    Consent  of 
neeeaary  Parties  to  join* 


AND  WHEREAS  it  is  apprehended  that  the 
said  hereinbefore  recited  recovery  was  voidable 
as  far  as  the  same  related  to  or  concernf d  the  said 
messuage,  &c.  hereby  released,  or  otherwise  ^ssur- 
fd|  or  intended  so  to  be,  for  want  of  the  qoncur* 
rence  of  the  said  J.  B.  in  conveying  the  freehold  of 
the  said  messqag^,  &c  to  the  said  H*  B. ;  and  \t 
is  therefore  deemed  expedient  that  another  reco* 
very  should  be  suffered.  \And  Whereas  the  said 
J.  N.  and  M.  his  wife  are  willing  to  join  in  the 
said  recovery^  and  to  be  vouched  for  the  purpose 
of  barring  the  estate- tail  of  the  said  M.  M.  in  the 
said  messuages,  ^  &c.  hereby  released,  &c.  And 
Whereas  the  said  J.  S.,  J.  N.  and  !M.  his  wife, 

'  «...  :  •         ' 

have  applied  to  ^he  said  II.  B.  and  J.  B.  and  re* 
quested  them  to  join  with  the  said  in  convey- 
ing the  said  messuages,  &c.  hereby  released,  &c. 
and  to  the  use  of  the  said        his  heirs  and 


>  • 
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assigns,  to  the  intent  that  he  may  be  tenant  of  tb9 
freehold  of  the  same  messuage,  &c.  and  a  recovery 
be  suffered  thereof,  to  the  use  of  the  said  J.  S.  hi<i 
beirs  and  assigns  for  ever;  upon  the  trusts  which- 
by  the  said  last  hereinbefore  recited  indentures  of 
lease  and  release  are  declared  of  and  concerning 
the  said  messuages,  ^c.  hereby  released,  &c. 


FORM  XL, 


Jtetital  of  Bargain  and  Sale  and  Common  Recovery, 
and  Declaration  of  the  Uses  thereof » 

AND  WHEREAS  by  indenture  quadrupar- 
tite,  bearing  date  on  or  about  the  day  of 
made  between.  Sec,  aqd  duly  inrolled  in  the 
court  of  on  or  about  the  day  of  and  by  a 
common  recovery  suffered  in  pursuance  of  a  cove- 
nant for  that  purpose  contained  in  the  said  inden- 
ture of  bargain  and  sale,  and  a  declaration  of  the 
nses  of  that  recovery  in  the  same  indenture  of  bar- 
gain  and  sale,  the  said  manors,  messuages,  lands, 
and  hereditaments  were  discharged  from  the  estate* 
tail  of,  &c.  and  limited  to  the  use  of  the  said  H. 
ff.  and  F.  G«  their  heirs  and  as$ign;^  for  ever. 


r 


♦« 
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FORM  XLI, 


JUcital  of  Indentura  of  Lcau,  JRclauc,  end  Common  Rao^ 

very,  and  Declaration  of  Use$. 

AND  WHEREAS  under  and  by  virtue  of  cer- 
tain indentures  of  lease  and  release  bearing  date 
resdecti vely^on  or  about  the  and  days  of  in 
the  year  and  made  or  expressed  to  be  made  be- 
twei^n,  &c,  and  by  me^ns  of  a  common  recovery 
duly  suffered  in  pursuance  of  a  covenant  or  agree- 
ment i:ontained  in  the  said  indenture  of  release 
and  a  declaration  of  the  uses  of  that  recovery^ 
contained  in  the  same  indenture  of  release,  ali 
that  manor,  and  those  messuages,  &c.  hereinafter 
mentioned  and  described  to  be  situate  in  the  county 
of  N,  and  hereby  granted,  &c.  with  their  and  every 
of  their  rights,  members,  and  appurtenances  vrertf 
ppnveyed  or  otherwise  assured^  to  the  we,  &c. 


AX 

ANALYTICAL  DIGEST, 

I 

BY  WAY  or 
TO  THK 

PIIINCIPAL  POINTS 

IN  THIS  TOLUMS. 


«« 


AM'^^^^^I'-  "^^^  freeliold  is  acquired  hj  abatemeot      225 
A  fioe  by  im  abator  may  operate  by  noa*claim       .    ibid* 

ABATOR.  An  abator  may  b^  his  fine,  gain  a  title  by 

noa^laim         •        •  '     .        .        .        •        ««    22-1 

ABEYANCE.  Law  careful  to  aroid  abeyance  of  freehold  44 
Quere,    }f  any  occupancy  of  freehold  till  administra- 
tion •  •  •  «  ib. 
"Vt^hen  the  administrator  is  to  take  as  occupant   •      •    lb. 
7he  freehold  of  the  church  is  in  abeyance  during  the 

racancy  of  an  incumbent  •  •  .45 

See  Contingency.    Resulting  Use 

ABSTRACT.  When  wills  of  reversioners  are  tg  be  requir* 

ed,  to  be  added  to  abstract  •  •  •     15 

Should  be  submitted  to  conToyancer,  when  preparing 
recovery  deed  •  .  •  •  25 

The  return  of  the  writ  of  seisin  should  be  shewn         150 

ACCELERATION.  Atk  estate  is  accelerated  by  merger 

or  surrender       '         .  «  •  •  4§ 

Debts  charged  on  the  reversion  accelerated  by  merger   10 

ACCEPTANCE    of  lease  rebats  the  presumption  of  a 

surrender      •      •       •  •  •  \  84 

ACKNOWLEDGMENT    may   be  before  the  writ  b 

sued  out            •             .            •  ,            •      275 

One  of  the  piincipal  parts  of  the  fine  •             291 

!pime  of  a^knowledgm^t  is  immaterial  •       •       ^9% 
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ACQUIESCENCE  affords  presumption  of  a  surrender       81 

ACTION  REAL.  RecoTery  is  one  io  form       .  .        8 

Discontinuance  makes  an  action  to  restore  thesebin 

necessarj  •  •  «  .  IS 

Learning  of  real  action  to  be  studied,  to  understand 

the  doctrine  of  common  recoreries  •         •        49 

Difference  between  real  action  and  common  reco« 

▼eries  as  to  lessees  for  lires  •  •   ^  89 

A)l  conreyances  by  tenants  in  Uiil  are  to  be  %Toided 

by  entry  or  action  •  •  ^  9t 

Rules  in  real  actions  •  •  .171 

Tbe  interest  of  issue  in  tail  and  those  in  remiiind^r? 

&c.is  turned  into  a  right  of  action,  by  discontinue 

ance  •  •  .  •         206,948 

Bight  of  action  cannot  be  transferred  •         •       208 

"  Is  not  devisable        .  .  •  ib. 

May  be  extinguished  by  a  release  or  by  fine  ib. 

Not  necessary,  that  an  estate  shall   be  turned  into  a 

right  of   action  to  call  the  statute  of  non-claim 

into  operation  •  •  227 

Mlien  there  is  a  mere  right  of  action^  an  ejectment 

caimot  be  brought  •  .  •  248 

When  the  remedy  is  doubtful,  a  real  action  is  pre? 

ftirrable  to  an  ejectment.  .  •  ib« 

Ap  entry  by  a  particular  tenant,  lyill  restore  a  seisin 

to  those  in  remainder,  &c.  where  they  have  merely 

a  right  of  action  .  •  .  247 

It  is  sufficient  that  an  action  is  brought  within  fire 

years,  though  judgment  be  not  obtained  till  a  sub* 

sequent  period  .  ,  .  ib. 

An  action  is  necessary  only  when  the  title  is  legal    •    248 

ADMEAJSUREMENT.  Of  parcels  there  must  be  an  affi- 
davit of  intention  to  include  them  when  an  applica. 
tion  Is  made  to  amend  parcels  in  a  fine,  &c.      272,275 

ADMINISTRATION.  Want  of  titie  for  want  of  letters 

of  administration  suspends  the  statute  of  non.claim    242 
But  if  it  begjiis  to  rui),  it  will  not  be  suspended  by  the 
want  of  letters  of  administration       •  •  ib. 

ADMINISTRATORS,  made  occppaots  .  .44 

Occupancy  till  administration      •  •  .         ib. 

4DVERSE  POSSESSION  is  necessary  that  a  fine  may 

operate  by  non-cUiim        ...  •       224-7 

A  subsequent  adverse  posses^ioii^  ^iU  not  support  a 
previous  fine  .  '   /  ,  228 

Till  there  is  a  right  of  entry,  fbese  cannot  be'  an  ad- 
yerse  possession  .  ,     '  238 


INDEX.  irs 

Acceptance  of  rent  may  prerent  an  adverse  possession  939 
A  conveyance  by  tenant  in  tail,  prevents  an  adTerse 
possession  as  against  him  •  •  .lb. 

ADVOWSON.  Fine  may  be  levied  of  an  advowson      .       969 

AFFIDAVIT.    Affidavit  of  intent  to  include  parcels  in  a 

&Re  is  required  wiien  an  application  is  made  to  amend  373 

AGREEMENT.    Agreement  of  the  parties  should  limit 

the  extent  of  the  warranty       .  •  .        iS9 

ALIENATION.  When  an  estate-tailis  of  the  gift  of  the 
crown,  the  tenant  in  tail  is  restrained  from  aliena« 
tion  •  .  •  •      18,145 

Circumstances  which  canse  the  restraint  •       ^«      145 

Woman  tenant  in  tail  ex  provMone  viri  restrained 

from  alienation  by  herself  solely  .  .         19 

Recovery  may  be  suffered  by  tenant  in   tail  after 

alienation  or  by  issue  .  •  1^ 

An  aliened  intaii  not  barred  bj  single  voucher        123 
Tenant  in  tail  after,  &c.  considered  for  the  parposes  of 
alienation,  merely  as  tenant  for  life        .         .  14i 

ALIENS.    An  alien  may  levy  a  fine  which  will  be  goo^ 

against  all  person^  except  the  king  .  ^57 

ALIQUOT  PART.  When  a  reco?ery  is  of  an  aliquot 
part,  the  freehold,  and  estate^taii  >hould  be  tu  ih^ 
same  share  •  ,  144,165 

See  Joint*tenant8.  Coparceners.  Common,TcnantsiH. 

AMENDMENT  of  fine,  as  to  the  parcels,  must  be  by 

thcdeedf  of  uses         .  •  •  .  27^ 

An  error  in  the  entry  of  the  king^s  silver  is  amendable  ^77 

ANCESTOR.   A  fine  by  one  ancestor  to  the  intaii,  will 

bar  the  issue  ....  307 

One  ancestor  in  tail  not  barred  by  the  fine  of  another     ill. 

ANCIENT   DEMESNE.   Difference  between    lands  in 

ancient  demeiine,  and  copyholds  .  9(Sff 

Within  the  extent  of  the  jurisdiction  of  the  courts  of 

Westminster*HaIl  .  »  .  ib. 

A  fine  in  the  Common  Pleas  of  lands  in  antient  de« 

mesne,  may  bp  avoided  by  a  writ  of  disceit  ill. 

There  can  be  no   proclamations  on  fines  levied  in  a 

court  of  ancient  demesne  •  •  .249 

A  fine  of  lands  in  ancient  dememe  levied  in  the  Com. 

mon  Pleas  is  voidable  only,  not  void         •         368,369 

ANNUITIES   charged  on  reversion,  accelerated  by  a 

fine,  when  the  ownership  under  the  est  ate- tail  vfrr^et  10 
Fine  may  be  levied  of  an  annuity,  on  a  writ  of  annuity, 
or  a  writ  of  corenaat  •  369 


APPOINTMENT.  First  n^edeclared  In  an  appotntmeDt, 

*  is  executed  by  the  statate  .  •  .191 

ASSIGNEB.  A  reco?ery  cannot  be  suffered  bj  assignee  of 

tenant  iu  tail        •  •  »  •        4 

ASSURANCE.  A  recorery  ii  a  common  assurance  8,9A 

Fine  and  rcco? ery  may  be  seYeral  parts  of  same  as* 

snraoce  •  •  •  .11 

Tiriietbcr  a  recorery  and  recorery  deed   dated  after 

tbe  tens  arc  one  assuraoce  as  between  the  parties  lOS 
As  against  a  remainder-anan^  a  recovery  is  a  common 

assurance  .  •  •  .119 

Recorery  and  recorery  deed  form  parts  of  the  same 

assurance  .  .  .  150 

Bargain  and  sale  with   a  distinct  assurance  by  fine, 

no  discontinuance  •  .  .      205 

Lcase^  release,  and  fine,  being  parts  of  the  same  as- 
surance^ are  a  discontinuance  •  .  ib. 
Recovery  and  doed  of  uses, — (Ine,  recovery,  and  deed 

of  uses  are  considered  as  parts  of  the  same  assurance       ib« 

ATTAINTED  PERSON.  After  crime  and  before  attainder 

a  recovery  may  be  suffered      •  .  .  140 

Not  after  attainder  •  •  •  ib. 

It  is  said,  though  it  is  doubtfuI,that  an  attainted  person 
may  levy  a  tin.'  to  bind  his  heirs  «  .       ib. 

May  levy  fines  to  bind  themselves  and  their  heirs,  but 
not  the  king  or  lord  •  •  •  257 

May  be  a  con  usee  in  a  fine      •  •    ,         •  200 

ATTOR  N  E  Y.  Whether  a  corporation  aggregate  may  levy 

a  fine  by  attorney  .  .  .  .258 

AUTHORITY.  A  married  woman  having  a  mereautho* 

rity,  ncetl  not  levy  a  fine  .  .  .    215 

An  authority  cannot  be  barred  by  non-claim  •        231 

In  the  case  of  an  authority  to  sell,  there  is  no  estate       "^ 

till  the  authority  is  exercised  •  •  232 

AVERMENT.  May  identify  parcels  .  .271 

The  connsee  in  a  fine  may  aver  the  use  in  himself  317 

AVOIDANCE.  The  avoidance  of  a  fine  for  want  of  free* 
hold,  will  not  be  an  avoidance  for  the  benefit  of 
issue  in  tail  •  .  •  298 

BANISHMENT.     The  wife  of  a  banished  husband  may 

levy  a  fine  •  •  •  .        251 

B ARC  A 1 X  and  SALE,   bars  ^asi  in  tail  of  freehold  for 

lives  .  .  .  .17 

Tenant  may  be  made  by  bargain  and  sale      .  •       34 

•  ^Vant  of  enrolment  of  a  bargain  and  sale  for  ma]{.ing 

tenaoty  will  vitiate  the  recovery  ,  37|38 
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The  recoTcry  will  be  good  if  the  deed  can  operate  in 

another  mode  •  •  •  3$ 

May  sometimes  operate  as  a  grant         •  33,39,179 

Advantages  of  having  bargain  tad  sale  or  deed  inroiled    39 
Or  fine  •  .  .  ib. 

No  uses  can  be  declared  on  the  seisin  of  bargainee      40,189 
But  uses  may  be  declared  of  a  recovery,  in  a  deed  of 

bargain  and  sale  •  .  40,88,191 

And  uses  may  be  declared  of  a  bargain  and  sale, 

which  passes  a  common  law  seisin  .  .40 

Shifting  use  not  admissible  in  bargain  and  sale  91. 

— Add  to  the  text  this  qnalification :  ^^  unless  part 
of  the  consideration  proceeds  from  the  cestui  que 

Thcscisinof  bargainor  supplies  the  use  .        .       173 

Must  be  founded  on  a  coosideraticn  of  money  pr  mo. 

nies  worth.  .  •  .  179 

In  a  lease  for  a  year  a  rent  will  raise  an  use  •  1 80 
Bargainee  is  the  cestui  que  use  .  •  «  190 

Of  bargain  and  sale  of  an  equitable  estate  .  ,  ib« 
Bargain  and  sale  with  a  distinct  assurjince  by  fine,  do 

not  create  a  discontinuance  •  .  ^5 

An  entry  by  the  bargainee  under  a  void  bargain  and 

«ale  will  gain  the  freehold,  and  his  fine  may  bar  the 

bargainor  «  •  .  %U 

BARON  AND  FEME.    See  Husband  and  Wife. 

BASE  FEE.     If  there  be  no  discontinuance,   the  iiae  af 

tenant  in  tail  passes  a  base  fee  •  ^9,317 

BISHOP.  A  bishop,  as  such,  mny  be  barred  by  non-daim 
on  a  fine ;  and  his  successor  for  the  time  being 
will  be  barred,  unless  he  avoid  the  fine  within  five 
years  ,  .  .  .  23$ 

See  Ecclesiastics. 

CAVKAT.    A  fine  juay  be  stopped  by  reason'  of  death, 

before  payment  of  the  king's  silver  .  29^ 

CERTAINTY.    Parcels  may  be  made  out  by  averment     27 1 

CESTUI  QUE  TRUST.  A  cestui  que  trust  is  not  barred 

by  the  fine  of  his  trustee  •  •  .        233 

May  bar  his  trustee  .  .  ib» 

One  cestui  que  trust  m^iy  bar  nnoiher  •  .      ib. 

A  cestui  que  trust  is  barred  by  the  non claim  of  trustee 
except  in  the  cases  of  fraud,  infancy,  dec.  To  givele* 
gal  operation  to  a  fine  levied  by  cestui  que  trust  he 
must  gain  the  freehold  by  feoffment         «        .         2€2 

CHARGES,  Prior  charges  or  charges  on  the  cs<atc-tail, 

are  not  barred   by  recovery  i6«l4t 
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Cbargcs  derirtd  out  of  remainders  are  barred  by  rcco» 

very  of  prior  tenant  in  tail  •  •  .21 

CHATTEL  INTEREST  distingnisbed  from  freehold    .     42 

'Perm  of  years  is  a  chattel  interest        •         •         •         43 

8o  is  an  interest  nn til  debts  paid  .         •  •         ib» 

A  chattel  interest  is  aot  a  sufficient  foundation  for  a 

fine  .  •  •  •  225 

See  Term. 
CUIEFJUSTICE  may  take  fine  without  a  irrit  of  dedi^ 

mus  potesifiiem  .  •  •  278 

CHIROGRAPH    is  the  same    with    the  foot   of  the 

fine  .  •  •  •  .  290 

Conclusire  evidence  of  fiue  •  .  291 

CHURCH.    Abeyance    while   there  is  a  Tacancy  of  a 

clerk  .  -  .  .  •  45 

COLLATERAL  INTEREST  may  be  extinguished  by 

recovery  .  •  •  .5 

Not  barred  if  annexed  to  estate  of  donor  of  intail      .      I7 
Springing  interest  under  varying  shares,  not  considered 
as  collateral  •  •  .  54 

COLLATERAL  LIMITATIONS  annexed  to  an  estate. 

tail  may  be  barred  by  recovery  of  tenant  in  tail      •      2 
But  not  a  collateral  limitation  annexed  to  the  estate  of 
the  donor  of  the  in  tail  •  .  ,  Q 

COLLATERAL  ISSUE  bound  by  fine  if  the  estate-taU 

descend  on  the  conusor  or 'his  issue  •  •      ^07 

Not  bound  unless  the  in  tail  so  descends        •        •        308 

COMMON.     A  fine  cannot  be  levied  of  a  common  in 

gro>s  tart9  nombre  •  •  •  •    270 

COMMON  LAW  occupancy  altered,  and  to  what  ex. 

tent  by  statute  •  •  .  .  44 

At  what  time  the  tenant  must  have  the  freehold  at  the 
common  law  ..  .  •  •  61 

COMPUTATION  of  non-claim  is  made  from  the  last  pro* 
damation,  except  in  case  of  disabilities,  and  then 
from  the  period  when  the  disabilities  cease        .        29li 

And  except  in  case  of  future  estates,  and  as  to  them 
from  the  time  when  they  confer  the  right  to  the 
possession  •  •  •  •  ibid« 

See  Nonclaim. 

CONCORD,  its  form  and  parts  .  .  .  277 

Form  tif  it  in  the  tine  surconuzance  de  droit  comeccOy 

&c.  with  one  conusor,  and  one  con  usee        •        •   278 

Another  form,  with  two  conusors  and  two  conusees    279 

With  several  husbands  and  wivei  and  a  single  person  to 

^two^  and  the  heirs  of  one  •  • 
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form  in  the  fine  ttir  conusance  de  droit  tanium  281 

•    Sur  concessit '               .                •                •  'b, 

Sur  grant  et  render                •               •  28£ 

The  parts  of  the  concord              .            .             •  283 

The  concord  may  distribnt?  the  parcels          •        •  285 

There  mnst  be  seYt^ral  concords  for  sercral  counties  ib. 

CONCURRENCE  of  leaseholders  for  life  at  rents,  unne- 
cessary in  recovery  deeds  .  .  66,G7 

Otherwise  of  tenants  for  life,  under  settlements,  or  of 
tenants  by  curtesy  or  in  dower  .  •  ib* 

Mo  conveyance  by  tenant  in  a  former  recorery  is  ne- 
cessary, when  the  intendi'd  conveyance  for  making; 
this  person  tenant  is  void  •  .  102 

On  the  concurrence  of  persons  having  particular 
estates  ....      107 

CONCURRENT  springing  interest  ander  varying  shares 

considered  as  concUrreut  rights  not  barrable       .         £4 

CONDITIONS.  A  recovery  may  bar  conditions  annexed  to 

estate-tail  •  .  2-10 

Tenant  in  tail  cannot  be  restrained  by  condition  from 

suffering  a  common  recovery  •      1 44 

A  condition,  in  restraint  of  alienation  by  recovery  is 

foid  •  p  •  .  ib. 

A  condition  cannot  be  barred,  by  fiue,  till  it  confers  a 

right  to  tKe  possession  .  2  jl 

Onght  not  to  be  allowed  in  a  single  fine,  but  If  the 

fine  passes  it  will  be  effectu^  .  289 

Allowed  in  renders  •  •  .         ib. 

CONFESSION.  Recovery  by  confession  is  no  bar  to  issue 

or  the  remainders  •  •  •  »      1 19 

CONFIRMATION.    There  may  be  a  confirmation  of  a 

prior  conveyance  by  6ul)Bequent  recovery         •     22-149 

A  fine  sometimes  operates  in  confirmation  of  the  title  of 
those  connected  in  privity  of  estate         .  .       225 

Tenant  for  life  may  be  benefited  by  a  fine  levied  by  re. 
mainderman,  eteconverso  .  •       228,229 

CONSENT  of  equitable  owner,  whether  equal  to  convey- 
ance •  •  •  .  26 

CONSIDERATION,  npne  necessary  in  a  recovery  deed, 

except  when  by  bargain  and  sale  .  .179 

CONSTRUCTION.  A  deed  may  operate  in  one  mode 

though  it  is  not  effectual  in  another  •  .41 

Of  the  word  <<  appear"  in  statute  of  14  Geo.  2.  c.  20«     63 
Rules  of  construction  in  deeds  j  *.  182 

[Mj 
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CONTINGENT  Recovery  by  person  having  eondngeat 

interest  extinguishes  the  interest  •  ,  6 

A  contingent  remainder  may  be  destroyed  by  re- 
covery .  •  •  16^141 

A  contingent  interest,  no  estate  .  .  49 

Remainders  said  to  be  destroyed  by  an  union  of  es. 
tate,  though  that  union  docs  not  produce  the  effect 
of  merger  .  .  •  115 

No  destruction  of  contingent  remainders,  when  equi« 
table  .  •  .  .117 

Owners  of  contingent  interests  cannot  bar  intail  by  re- 
covery .  .  ,  J 42 

Cautions  against  recovery  by  them  •  •         ib. 

A  fine  by  a  person,  having  a  contingent  interest,  may 
operate  as  a  release  or  extinguishment  •  261 

A  contingent  interest,  may  in  some  cases  be  barred,  in 
others  bound,  by  estoppel  .  .  .     301 

A  fine  may  be  an  estoppel,  on  the  expectancy  of  an 
heir  .  •  •  •  •  ib» 

Fine  for  years' will  bind,  not  extinguish,  the  interest      306 

If  the  use  of  the  fee  be  limited  in  contingency,  it  will 
result  to  the  former  owner  pro  interesse  sua        •       316 

A  contingent  remainder  may  be  extinguished  by  fine      208 
»-^ — Cannot  be  transferred  by  fine  »  •         209 

COS  VE YANCE.     Tenant  in  tail  may  conrey  by  fine      .      13 

Conveyance  not  always  necessary  to  make  tenant  to 
writ  of  entry  .  .  .  31 

As  between  the  parties,  a  recovery  operates  as  a  con« 
veyance,  though  no  good  tenant  to  the  writ  of 
entry  .  .  .  ,      72,52 

Conveyance  by  tenant  in  tail  has  the  same  effect  against 
him,  as  a  conveyance  by  tenant  in  fee  has  against  that 
tenant  .  •  •  .93 

Operation  of  a  defective  recovery  .  .  95 

A  recovery  defective  against  issue,  may  operate  as  a 
conveyance  .  .  ,         101-120 

The  recovery  bei'ig  void,  and  the  conveyance  making 
the  tenant  good,  (lie  tenant  retains  the  freehold  102 

Vouchee  may  declare  u  >cs  of  his  estate  on  a  recovery, 
as  a  conveyance  by  him  .  .  .105 

Joint  conveyance  by  two  persons,  having  distinct  es- 
tates, occasions  no  merger  ,  ,  107 

Voucher,  not  material  in  recoveries  as  conveyances  or 
estoppel  .  .  .  .119 

Pistinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  .  .  .120 

Recovery  may  be  good  as  a  conveyance  though  it  has 
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tlie  double  effect  of  barring  estates«tai1,  and  giYing 
recompense  to  theis^ue  .  .  120 

There  must  be  a  coQTeyance  to  pass  the  freehold  to 
the  tenant  to  a  recovery  deed  •  •         .161 

Of  conveyances  admitting  of  uses  •  •        189 

Fine  by  person  seized,  operates'as  a  conveyance  203 

Without  proclamations  may  be  a  conveyance    .     !21 3 

There  cannot  be  any  conveyance  of,  a  right  of '  ac- 
tion  .  '  •  •  .  205 

A  fine  by  tenant  in  tail  as  a  conveyance y  cannot  operate 
by  nonclaim  .  .  .  22S 

A  conveyance  by  tenant  in  tail,  prevents  an  adverse 
possession  as  against  him  .  •      339 

A  fine  cannot  operate  as  a  conveyance^  unless  there  is 
an  estate  .     ^      .  •  •  .     259 

Conveyance  cannot  be  made  by  fine,  of  a  person  having 
a  right  of  action,  a  title  of  entry,  or  a  contingent 
interest  .  .  .  200,261 

A  fine  by  tenant  for  life,  for  his  own  life,  will  operate 
as  a  conveyance  •  •  •  3(0 

A  fine  by  several  persons  (as  a  conveyance)  will  ena- 
ble each  person,  to  declare  the  use  pro  interesse  sue  312 

CONVEYANCER  his  duty  as  to  recovery  deeds  .      177 

CONUSEE  may  be  any  person  who  may  be  a  grantee  in  a 
deed  as  king,  married  woman,  infant,  aUaicted  per* 
son,  corporations,  aggregate  or  sole  •  265 

COPARCENERS  may  be  jointly  or  separately  vouched,  in 

recovery  ...  .  .    16'3 

The  fine  of  a  coparcener  good  only  for  his  share,  un. 
less  there  is  a  disseissin      ,        .  •  26  f 

Coparceners  may  join  in  the  same  fine  •  286 

A  coparcener  may  declare  the  use  as  far  as  h«  con- 
veys .  .  ...  311 

If  one  of  two  coparceners  levies  a  fine,  he  caittot  de« 
clarc  (he  use  for  more  than  his  own  moiety  .       312 

COPIES.     Necessity  of  copies  saved  by  deeds  enrolled  39 

COPYHOLD.     Surrender  by  copyholder  and  voucher  by 

equitable  tenant  in  tail  .  •  27 

Copyhold  lands  purchased  by  the  lord,  become  parcel 

of  (he  manor  •  •  •  CO 

Do  not  require  the  precaution  respecting  contingent 

remainders,  forfeiture,  Sec.  .  •  •    1 17 

Copyhold  lands,  not  within  the  statute  which  restrains 

alienation  by  women,  tenants  in  tail,  ex  prov.  viri  149 
May  be  intailcd  under  custom  *       .  •        IdS 

-Not  without  •  t.  •  ib^ 
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EqiiHable  interest  may  be  intailed^  onl  j  in  ca«e  the  le. 

gal  estate  admits  of  intail  .  •  ib.l  5S 

Custopiary  mode  of  barring  intails,  must  be  obserred .  154 
One  mode,  may  be  concurrent  with  another  '  •  ib« 
Surrender  is  a  necessary  mode^unless  a  different  mode 

is  prescribed  •  •  •  '  ib. 

Custom  to  restrain  the  right,  to  bar  an  intail  is 

void     '  •  •  •  •  ib. 

A  recoTery  of  copyhold  lands,  must  be  in  the  same 

form  as  of  freehold  lands        .  •  •     15f 

Intail  of  trust  of  copyhold,  cannot  be  barred  without 

obserriog  the  customary  mode  •  »  ib. 

An  equitable  intail  in  copyhold  Jands,  cannot  be  barred 

by  mere  devise  •  •  .  .         157 

I^ase  ^ill  not  bar  an  equitable  intail  ia  copyhold 

lands  •  •  •  •  15B 

Whether  intail  may  be  barred  by  fine  •  150,301 

Difference  between  copyhold  and   ancient  .demesne 

lands  •  •  .  ib* 

Whether  a  fine  by  a  married  woman  will  bar  her  in- 
terest In  copyhold  lands        .  .  •        160,301 
Copyhold  lands  are  within  the  jurisdiction  of  the  su* 

jperior  courts  .  •  •  2.67 

A  copyholder  is  bound  by  his  fine  as  an  estoppel       •  260 
May  extinguish  hU  interest  by  a  fine  .  ib. 

Cannot  devest  his  estate  by  the  mere  operation  of 

a  fine,  and  the  plea  of  partei^  Sec  is  an  answer  to 

his  fine  •  •  .  •      301 

CORPORATION.  A  corporation  sole  may  leiy  a  fine  256 
An  ecclesiastical  sole  corporation  may  levy  a  fine  •  ib. 
Whether  a  corporation  aggregate,  may  levy  a  fine  by 

attorney  •  •  •  •  '  257 

Sole  or  aggregate  may  be  conusee  in  a  fine  •         266 

See  Ecclesiastics. 

COUNTER.PLEADER  of  voucher  .  .  170 

COUNTIES.    For  lands  in  several  counties  there  must 

now  be  several  fines        .  .  .         286 

Origin  and  convenience  of  leases  for  years  determin- 
spble  on  lives,  as  used  in  the  western  counties       •       ib. 

jpOURTS.  Of  the  recovery  deed,  when  several  recoveries 

are  to  be  suffered  in  several  courts  •  ,  174 

Of  (he  courts,  in  which  a  fine  may  be  levied  •        266 

COVENANT  may  be  maintained  against  a  feme  covert 

on  warranty  by  husband  and  wife  •  289 

Fines  are  generall?  leyied  on  a  writ  of  covert        •        ib« 
^      w         tv  stand  fMnd.    The  seisin  of  the  covenantor 

anppUes  the  Qse  .  ,  «^        .  17| 
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COVIN.  A  fine  nuiy  be  Toid  for  ootiq  *  •        %U 

CROSS  REMAINDERS.    Several  estates  are  created  by 

cross  remainders  •  •  .        340 

CROWN.  Rerersioa  or  remainder  of  croVn  is  not  barred 

by  recoTery  .        *        .  .  IS 

Restraint  of  alienation  by  tenant  in  tail  because  the 
gift  is  by  the  crown,  lor  services  performed  •       ibs^ 

Difference  between  common  law  and  statute  protec- 
tion, as  against  issue  and  rcmainder.men         •         18, Id 

Recovery  cannot  be  suffered  by  tenant  in  tail  of  the 
gift  of  the  crown  for  services  performed  so  as  to  bar 
the  issue,  &c.  •  •   .  •  144 

Circumstances  to  bring  a  case  within  the  statute  which 
restrains  alienations  by  tenants  in  tail  .  145 

Issue  under  an  estate-tail  of  the  gift  of  the  crown  may 
be  barred  by  non-claim  on  a  fine  .  145 

Effect  of  a  recovery  at  the  common  law  when  the 

'  crown  has  the  remainder  or  reversion  .  148 

Tenant  in  tail  of  the  gift  of  the  crown,  cannot  bar  the 
i&sue  in  tail  if  the  reversion  or  rc*mainder  be  in  the 
crown  •  •  «  •  221 

CURTESY.  Tenant  by  curtesy  mast  join  in  making  te» 
nant  to  writ  of  entry  if  he  has  the  immediate  free* 
bold  •  •  •  .69 

CUSTOM  to  restrain  the  right  to  bar  an  intail  is  roid     .     154 

DATE,  Recovery  deed  should  be  dated  within  the  term  C% 
Qnere.  If  the  internal  evidence  of  a  recorery  deed  is 

conclusive  •  .  •  .      ib« 

When  the  freehold  is  conreyed  by  a  deed  dated  after 
the  term,  in  which  the  recovery  is  suffered j  the 
freehold  remains  in  the  grantee  .  •         103 

General  observations  on  the  date  of  reeovery  deeds       169 

DEATH.Writdoes  not  determine  by  the  death  of  the  king  t75 
Death  of  one  of  the  parties  determines  the  writ  as  to 

him  J  •  •  •  ib». 

There  is  error  in  a  fine  against  one  of  the  parties,  who 

dies  while  the  writ  is  depending  •  ib. 

A  fine  may  be  stopped  by  reason  of  death,  before  the 

payment  of  king's  silver  •  •  39^ 

A  fine  unless  stayed,  will  be  good  although  the  king's 

silver  is  paid  after  the  death  of  the  party  •  ib* 

Death  in  vacation  will  not  vitiate  a  fine,  so  as  the  re. 

turn  is  of  a  preceding  term^  and  the  king's  silver 

paid  .  •  •  376,201,295 

DEBTS  of  reversioner  accelerated  by  a  fine,  and  merger 

of  theestatctail  ,  •  ,10 
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Debts  on  reversion,  the  Acceleration  is  prevented  by  a 
demise  •  •  •  .12 

DEDIMUS  not  necessary  for  tenant  if  on  the  spot  174 

DEED,  RECOVERY.  Practice  .  .      SI, 82 

Parts  of  •  .  .  •      162,163 

Precedents  of.     See  Appendix 

When  different  jurisdictions  «  •  9Z 

One  recovery  deed,  and  several  recoveries  •        ib. 

Declaratory  clause  •  .  •  33 

l^resumption  of  good  tenant,  &c.  from  twenty  years' 

possession  when  the  deeds  arc  lost  •  85 

Of  recovery  deed  ,  .  •  161 

In  what  cases  necessary  •  •  .162 

Statuteable  regulations  respecting  the  loss  of  reco- 
very deed  •  *  •  •  ib» 
Of  parties  to  recovery  deed  •  .  165 
Observations  as  to  tenant  •  •  •  172 
Recitals  in  •  .  •  .  •  177 
Testatum  clause  x  •  .  .179 
Particulars  Mr  hich  it  should  contain  •  •  180 
Operative  words  in  recovery  deeds  •  •  182 
Of  the  parcels  •  •  •  184 
Clauses  of  the  reversion  and  all  the  estate  to  be  in- 
serted in  recovery  deeds  •  •  186 
Of  the  grant  of  deeds  .  •  •  ib. 
Of  the  use  ....  188 
Of  the  habendum  •  •  •  1 87 
Difference  between  deeds  to  lead^  and  deeds  to  de- 
clare the  uses  of  lines                .                •            #318 

DEFAULT.  A  recovery  by  default,  is  no  bar  to  issue         II9 

DEFEASIBLE. Of  recoveries  by  persons  whose  estates  may 

be  varied  as  to  shares  .  •  •  *       52 

DEFORCEANT  necessary  in  a  fine  .       ,  .    20d 

DEMANDANT.  Formal  party                ,                .  29 

Practice                 •                 .                 ,                 ,  ib. 

Death  of                .                .                .            .    .  ib. 

Precedent   in  consequence  of  death                •  ib. 
Cannot  claim  to  be  exempt  from  uses  declared  of  any 

seisin  he  may  acquire            •                ,                 •  96 

Who  may  be             -      .                 .                 ,  175 

Mistake  of  person  not  material                .     "            .  ib. 

Nor  is  the  want  of  his  execution  of  the  recovery  deed  ib. 

His  death  before  judgment  is  material                 .  176 
DEMISE  recommended  when  debts  and  judgments  are 

charged  on  reversion             .                  .         •«  13' 
To  prevent  forfeiture         .   .                 "                   12,111 
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The  demise  in  ejectment  must  be  laid  after  entry,  when 
entry  is  necessary  to  avoid  a  tine  .  .         207 

A  demise  by  indenture  for  years,  will  bind  not  ex- 
tinguish the  interest  .  •  •  209 

DERIVATIVE  ESTATE.    See  Fee-tail 

DESCENT.    When  there  is  tenant  in  tail,  remainder  in  fee  by 
descent,  a  recovery  is  preferable  to  a  fine  .         1 1 

■  Tail — fine  •  .  .13 

Distinguished  from  occupancy  .  .         43,-46 

Difference  between  descent  and  purchase  as-  to  post- 
humous child  •  .  .  45 

Descent  which  tolls  entry,  renders  an  action  neces- 
sary to  restore  the  seisin  .  •    *       ^45 

The  resulting  use  on  a  tine  will  descend  as  the  old  sei- 
sin .  .  .  .   .       2<;«4,3I8 

So  also  if  the  use  is  expressly  declared  to  the  former 
owner  «  .  .  •  ib. 

The  render  of  a  line  passes  a  new  estate  with  a  new 
descendible  quality  .  •  .         210,318 

DETERMINABLE   FEE.    Descent  when  merged  in  re. 

version  .  .  -   .  •  .13 

A  determinable  fee  is  taken  under  a  resulting  use  to  te- 
nant in  tall,  who  levies  a  fine  which  operates  as  a  coik 
Tcyance  ....    204 

DEVEST.  An  estate  devested  is  turned  into  a  right  of  en- 
try ...  .  207 

-= A  fine  with  proclamations  may  devest  an  estate      ib. 

A  discontinuance  turns  the  estate  into  a  right  of  action    ib. 

Issue'in  tail  may  Be  barred  by  fine,  though  the  estate  is 
not  devested  .  .  .  218 

An  estate  must  be  devested  to  give  elfect  to  non. 
claim  .  .  .  2'2^i,225 

If  tenant  for  life  in  possession,  levy  a  fine  in  fee,  &c. 
it  will  devest  the  estate  of  the  remainder-men  300 

A  tenant  for  years  and  a  copyholder  cannot  devest  an 

"•    estate  by  the  mere  operation  of  a  line  .  301 

DEVISE  EXECUTORY,  cannot  be  barred  by  thereco* 

very  of  a  devisee  in  fee  .  .  .2,3 

—  May  be  barred  by  recovery  of  tenant  in  tail      .     ib* 
.Devise  till  debts  paid  a  chattel  interest  .  43 

Devise  of  estates  .  *  .45 

An  inchoate  interest  under  a  use  to  arise  on  a  recovery 

is  devisable  .  •  •  149 

An  equitable  intail  in  copyhold  lands  cannot  be  bar- 
bed by  mere  devise  •  ^  .Id? 
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DEVISEE.  A  devisee  r ntrrinic  under  a  rofd  dcTite,  gdtift 
the  f€P  by  abatement,  and  may  le?y  a  fine  and  gain 
a  title  by  non-claim  •  »  «  Sf  4 

See  Revocation,  VViil. 

DISAGREEMENT.  Nqne  can  be  by  a  penoH  who  haf 

acted  as  tenant  •  4  XJS 

Of  disa^rffemvnt  by  husband  and  wife  in  declaring  the 
use  of  their  fine  •  .  •         314 

DISCKIT.  A  fine  of  lands  in  ancient  demesne  levied  in  the 
court  of  Common  J'leas  may  be  avoided  by  a  writ  of 
disreit  •  •  •  •       248 

DISCONTINUANCE  by  tenant  in  tail  must  be  avoided 

by  action  .  .  .  13,93 

May  be  by  feoflTrocnt  of  tenant  in  tail  .  •     203 

By  his  fine  fur  conusance  come  ceo^  Sec.  ,        •  •    ib» 

L  ndera  discontinuance  the  resulting  use  will  l)e  in  fee- 
simple  .  .  204,200,317 

No  one  except  tenant  in  tail  in  possession,  can  dbcon- 
'  tinueestatctail  .  .  203,204,209 

Lease,  release,  and  fine,  being  part  of  the  same  assn* 
ranee,  are  a  discontinuance  •  •  •    205 

Bargain  and  sale,  with  a  distinct  assurance  by  fine  no 
discontinuance  .  .  •  ib. 

No  discontinuance  can  be  made  by  tenant  for  life  with 
remainder  in  fail  .  •  •       206 

There  cannot  be  a  discontinuance  of  rents  or  other 
incorporeal  hereditaments  •  .  .       ib. 

Nor  of  a  remainder  after  an  estate  of  freehold  205 

When  there  is  a  discontinuance,  the  issue  in  tail  or 
those  in  remainder  or  reversion,  have  a  right  of  ac- 
tion byformedon  .  •     •  *         20tf 

They  cannot  maintain  an  ejectment  •  .        ib. 

After  discontinuance,  there  is  merely  a  right,  no  e8« 
tatc;  such  right  cnnot  be  transferred,  but  it  may 
be  extingnished,  .  .  •  ib. 

A  discontinuance  changes  the  estate  into  a  right  of  ac« 
tion  while  an  est-ite  merely  devested,  leaves  a  right  of 
entry  ....         207 

The  issue  in  tail  may  be  barred  by  fine,  though  the  es. 
tate.tail  is  previously  discontinued  •  •     218 

No  estate  can  be  barred  by  non claim  on  a  fine  or  war* 
ranty  unless  it  is  discontinued  or  devested  •      230 

A  fine  may  f^e  avoided  by  entry  in  all  cases,  except  in 
the  case  of  a  discontinuance  or  a  descent  which  tolls 
the  entry.  .  .  .  .  245 

Voiiiscontinuance  of  equitable  estates  •  269 
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DISSEISIN.    A  feoffment  by  termor  gains  the  fi«e1io1d       59 
A  recovery  against  disseisee  may  be  j^ood  by  estoppel    90 
An  estate  in  remainder  may  become  an  estate  in  posses- 
sion by  surrender,  merger,  or  diaseisia  of  tenant  for 
life  «  .     '  •  •  159 

A  fine  by  disseisor  may  operate  by  nonclaim  •     ^U 

The  fine  of  joint-tenants,   tenants  in  common,  and 
coparceners  good  onlj  lor  the  share  of  each  of  them, 
nnless  there  is  a  disseisin  of  the  other  shares        •      264 
Disseisin  is  a  question  of  fact  •  .  •  265 

DISSEISEE,  DISSEISOR.  The  right  of  entry  of  a  dis- 
seisee is  extinguished  by  his  fine  to  a  stranger,     •       209 

A  disseisee  may  be  barred  by  nonclaim  on  a  fine  levied 
by  disseisor  .  •  .        224,302 

A  fine  by  disseisor  who  has  made  a  lease  for  life  will 
operate  so  as  to  bar  the  disseisee,  and  confirm  the 
title  of  the  lessee  .  •  .       22ft 

Issue  barred  by  fine  not  benefited  by  the  avoidance  of 
the  fine  by  a  disseisee  •  .  •  298 

DIVISION  of  estates  into  freehold,  and  not  of  freehokl 

chattel-interest,  and  not  of  chattel  interest  42 

DONOR.  Recovery  cannot  gain  a  more  ample  estate  than 

the  donor  had  .  •  •  17 

DIVORCE.      A  divorce  does  not  defeat  a  fine  levied  by 

husband  and  wife  •  .       i     •  .     256 

DOWER.    Title  of  dower  mav  be  extin^uuhed  by  recovery      4 
Tenant  iu  dower,  must  join  in  making  tenant  to  the 

writ  of  entry        •  •  •  .69 

No  recompence  will  go  to  a  mere  dowress  having  a 

title  of  do^ver 
May  be  barred  by  recovery,  or  by  fine,        •  •    269 

Fine  may  be  levied  on  writ  of  dower  •  •      ib. 

Dower  may  be  barred  by  fine  ib. 

DURESS.    Duress  of  imprisonment  ^annot  be  alledged  at 

law,  as  an  answer  to  the  operation  of  a  fine        •      253 

ECCLESIASTICS.    There  is  a  suspension  of  remedy, 

when  the  head  of  an  ecclesiastical  body  is  barred       235 

Ecclesiastical  corporations  aggregate  or  sole,  cannot 
be  barred  a^  to  the  inheritance  by  nonclaim        •         ib. 

The  individual  or  head  of  the  corporation  may  be 
barred  for  his  own  fino  •  •         '   .        295 

EJECTMENT.    No  ejectment  can  be  brought  by  the  is- 
sue, &c.  while  a  discontinuance  remains  in  force        206 
Ejectment  cannot  be  maintained  after  a  fine  with  pro« 
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"  damations,  v&ich  deTests  an  es(a(e^  wii&out  an  ac- 
tnal  entry  .  •  •  20/ 

Tfie  demise  in  ejectment,  must  be  after  entry ywhen  en- 
try  is  necessary  to  avoid  a  fine  .  ^8 

An  ejectment  may  be  brought  when  there  is  a  right  ^f 
entry  ....         24(5 

Not  when  there  is  a  right  of  action        •  •  ib. 

ENGROSSMENT.    Of  the  engrossment  of  fines  .    291 

ENLARGEMENT.    Remote  remainder  «  *        .16 

Determinable  fee  •  •  \  IJ 

Defeasible  fee  •  •  .  ib. 

Necessity  in  lease  and  release  of  estate  to  be  enlaiged    41 

ENTRY.  Errors  in  entry  of  proceedings  rendered  immaterial    75 
AH  conyeyancesby  tenants  in  tail  are  to  be  atoidcd  by 

the  issue  by  entry  &t  action  •  •  .US 

Right  of  entry  may  be  extinguished  by  fine,  &c.  206 

Entry  may  be  made  when  the  estate  is  merely  devested  207 
There  can  be  no  alienation  by  a  person  in  remainder 

or  reyersion  having  a  mere  right  of  entry  .       203 

No  entry  necessary  to  aToid  a  fine  without  proclama- 
tions ,  •  •  •  4  213 
An  actual  entry  to  aroid  a  fine  is  necessary  only  in  the 
case  of  a  fine  with  proclamations,  and  it  must  be  by 
for  thai  express  and  declared  purpose            207,2 1 3,247 
Entry  or  claim  must  be  pursued  within  one  year  after 

such  entry  or  claim  •  •  •  ,  222 

An  estate  devested  is  turned  into  a  right  of  entry  2.  7 

An  entry  not  necessary  when  ther^  is  no  ouster  or  dc- 

vesting  .....         225 

Entry  by  one  tenant  for  life  will  reT^t  the  estate  of 

those  in  remainder  ....   227 

A  right  of  entry  may  be  barred  by  fine  and  nonclaim    254 
Till  (here  exists  a  right  of  entry,  there  cannot  be  an 

adverse  possession  .  •  .  .     238 

A  fine  may  be  avoided  by  entry  in  all  cases  except  in 
*  .case  of  a  discontinuance,  and  a  descent  tolling  entry  245 
An  entry  by  a  particular  tenant  will,  restore  the  seisin 
of  those  in  remainder  and  reversion  unless  they  have 
merely  a  right  of  action  .  .  .207-247 

An  entry  is  necessary  only  where  the  title  is  legal        248 
Entry  not  necessary  when  a  fine  is  void  •  249 

EQUITY.     A  fine  by  tenant  for  life  of  an  equitable  estate 

docs  not  operate  as  a  forfeiture  .  •         302 

A  fine  by  cestui  que  (rust  is  considered  in  equity  as  a 
conveyance  .  •  .  262 

Ooe  equitable  owner  may  be  barred  hy  the  fine  of 
another  •  •  •  •      ib. 
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Page,, 
An  equitable  freehold  will  be  sufficient  to  support  a 
fine  of  an  equitable  estate  •  ^  SlO 

EQUITABLE  RECOVERIES,  no  bar  of  legal  estate  t% 

No  objection  that  equitable  freehold  flows  from 

legal  estate  •  •  •  •  ^3 

Nor  that  the  equitable  remainder  is  in  trustee  of  legal 

estate    •  •  •  •  •    .3S 

Tenantof  equitable  freehold  •  •  33 

Equitable  remainder  exists   to  some  purposes  though 

extinguished  in  legal  estate    .        •  .  ,23 

Double  equity  •  «  •  34 

Mortgagee  •  •  •  •      ib. 

Conyeyanoe  bj  trustee  and  consent  by  equitable  owner    25 
Cestui  que  trust  •  •  •  27 

Will  be  good  (hough  the  Touchee  has  an  equitable  tail 

and  a  legal  fee  •  •  .  .  3f( 

Wife  hit?ing  freehold  as  separate  estate  may  make  te- 
nant in  an  equitable  recovery  •  •  34 

EQUITABLE  ESTATE. .  No  forfeiture  or  destruction  of 

contingent  remainders  of  equitable  estates  •     1 17 

Equitable  estates  tail  ex  prov,  viri  arc  within  the  sta. 

which  restrains  alienation  •  •  •    147 

Equitable  interest  in  copyhold  lands  may  be  intailed 

only  in  case  the  legal  estate  may  be  intailed  1 5  3-1 55  • 

General  rule  as  to  alienations,  &c.  of  equitable  estates  158 
Of  a  bargain  and  sale  of  an  equitable  estate  .       190 

In  equity  the  intention  rather^  than  the  form  is  regarded    ib« 

EQUITY  OF  REDEMPTION.  Persons  haying  an  equity 
of  redemption  cannot  lery  a  fine  to  bar  by  nonclaim 
at  law  •  .^  •  •  «         2GS 

The  mortgagee  cannot  bar  the  mortgagor  ib. 

ERROR.  Power  to  bring  a  writ  of  error  may  be  ex- 
tinguished by  reeovery  .  •  § 
Reversal  of  fine  for  error,  will  not  vitiate  a  recorery  suf- 
fered in  the  mean  time  on  a  tenant  made  by  the  fine  37 
Errors  in  entry  of  proceedings  rendered  immaterial  75 
Erroneous  recovery  is  good  till  aroided  .  95 
Error  in  a  fine  ^Ul  vitiate  the  proclamations,  but  an 

error  in  the  proclamations  will  not  vitiate  the  fine  997,248 
A  second  fine  may  bar  the  lord  of  a  writ  of  disceit^  or 

error  under  a  former  fine  .  •  .     •  240 

It  is  error  if  the  fine  is  returnable  en  a  diei  nonjuridicus    ^JS 
A  fine  is  erroneous  as  against  parties  who  die  while  the 

writ  is  depending  •  ...  ib* 

A  fine  is  erroneoos  as  fitr  as  it  comprises  land,  &c,  not 
mentioned  in  the  writ  •  •  •    -       28S 
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ESCHEAT.    EicT)«ated  lands  become  parcel  of  a  manor  ^5 
Will  of  a  manor  will  include  lands  subsequently  es- 
cheated •  •  •  •       ib. 

ESTATE.    A  contingent  interest  no  estate  •  49 

Clause  of  all  the  estate  to  be  sometimes  inserted  and    * 

sometimes  omitted  in  recovery  deeds  •  185 

After  discontinuance  no  ejectment  can  be  maintained  20S 
After  discontinnance  there  is  merely  a  right  of  action 

and  no  estate  •  •  •  205 

And  after  the  freehold  is  dcTested,  the  estates  oi  the 

rightful  owners  are  changed  into  a  right  of  entry       tOT 

ESTOPPEL •        4,5 

Or  remunder-man,  barred  by  estoppel  •  r       5 

Tenant  in  tail  personally  bound  by  recovery  though  no 

tenant  •  «  •  .85 

Issnenot  bound  by  estoppel  •  •  496,1^ 

A  recovery  by  a  person  who  has  a  right  extingnishei 

the  right  •  .  •  •      95 

General  heirs  estopped  by  a  recovery  without  a  te* 

nant  •  •  .  •       98,90 

A  recovery  by  disstisin  may  be  good  by  estoppel  99 

A  recovery  defective  against  issue,  may  operate  as  a 

conveyance  •  •  •  •  101 

Voucher  not  material  in  recoveries,  as  conveyances  or 

estoppel  •  •  .  •    119 

Distinction  between  recoveries  to  operate  as  convey. 

ance,  release,  estoppel,  bar  •  •  120 

Recovery  may  operate  as  conveyance  or  estoppel  7S 

Strangers  may  take  advantage  of  estoppels  •         208 

Fine  by  estoppel  operates  as  a  release  .  •     ib» 

An  estoppel  for  years  is  created  by  a  fine  ntr  conccs* 

nV  for  years  ,  •  •  305 

A  fine  by  a  stranger  may  operate  as  an  estoppel        «  259 
By  a  stranger  or  by  a  person  having  chattel  inter- 
ests, &c.  will  operate  by  estoppel  .  •      20O 
A  fine  may  be  an  estoppel  ou.ithe  expectancy  of  an 

heir,  contingent  in teresty  a  rightf  &c.        •  .301 

An  heir  apparent  Is  concluded  by  his  fine  i  ib. 

Contingencies  may  in  some  cases  be  barred,  in 
'   others  bound  by  estoppel  .  •  •        ib. 

A  disseisee  is  barred  by  his  fine  •  .  302 

Of  fines  levied  hy  two  when  an  estate  b  limited  to 

them  and  the  sorvivor  .  •  • '  ib. 

A  fine  for  years  binds ;  a  fine  in  fee  bars  ;  by  vray  of 

estoppel  .  ,  .  .305 

XVID£NC£.  Advantage  of  recovery  in  shortening  •vh 

dence  of  title  .4  •  .    .     14,1  & 
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That  the  interttal  evideoce  of  a  recofery  deed  is  con* 
elusive  as  to  its  execution  doubted  .  •       63 

Statutable  reg ulatioos  respecting  eridence  of  teoant, 
&c.   .  .    .  .  .  .  74 

Possession  for  twenty  jears>and  recoTcry  deed,  evi- 
dence of  recovery  •  .  •      ib» 

The  statute  of  14  Geo.  %  making  the  recovery  deed 
evidence  of  the  recovery ,  applies  only  when  the  re- 
covery cannot  be  found  •  •  7S 

Attornies*  books  admitted  in  evidence  in  some  cases  8% 

The  chirograph  is  conclusire  evidence  of  a  fine      •      291 

Proclamations  must  be  proved  by  an  examined  copy        ib. 

Infancy  must  be  established  by  inspection  •  259 

,  Extraneous  eridencc  may  be  Emitted  •  ib* 

See  Presumption. 

EXCEPTION,  when  allowed  in  fines  •  289 

EXECUTION.   Quere,  Whether  the  time  of  execution 

of  a  recoTery  deed  may  be  shewn  •  6S 

Execution  may  be  sued  against  the  heir         •        151,176 

Statttteable  regulations  respecting  exeoution         •  151 

Advisable  to  have  recoyery  deed  executed  within  the 

term  •  •  •  »  104 

EXECUTORS.  By  a  devise  to  executors,  until  debts  paid 

they  have  a  chattel  interest  •  •  43 

Made  occupants'  •  •  •  44 

When  a  fine  begins  in  the  case*t>f  chattel  interests  to 
run  against  a  person,  it  will  continue  to  run  against 
his  etecutors,  &cl  notwithstanding  a  subs^nent 
dUabiUty  .  ;  •  «t 

EXECUTORY  FINE.  A  married  woman  may  defeat  exe* 
cution  on  a  fine  levied  by  her  alone,  whilst  under 
coTerture  •  •         •         •  255 

Donbted  whether  the  operation  of  non-claim  b  sus- 
pended on  an  ejpectf/ory  fine  •  •      296 

EXECUTORY  INTEREST.  An  executory  interest  may 

be  extinguished  by  fine  •  •  208 

1BXPENCE.  Fines  .  .  •  15 

Recovery  •  •  •  •       ib. 

EXTINGUISHMENT.  Rent,  dower,  &c.  may  be  extin. 

guished  by  recovery  .  .6 

Equitable  remainder  exists*  to  some  pnrposer,  though 

extinguished  in  legal  estate  .  •  123 

Title  of  disseisee  may  be  extinguished  by  his  recorery    99 
(Consequence  of  extinguishment  and  cautions  against 

it.        »        ,        ^        ,      I** 


IM>  INDEX; 

Bigiit  of  action  or  entry  maj  be  eztioguished  bj  fine 
or  release  •-  •  •  90S 

Termor  orJoopyhoMer,  &c.  mMj  extinguish  bis]  inter- 
est  by  a  fine  .  •  •  260 

See  Estoppel* 

FEE*  A  recovery  by  tenant  of  a  determinable  fee  operates 

merely  as  a  conTeyance  •  •  2,4 

The  defeasible  quality  of  a  fee  tiot  barred  by  recorery      2 
Determinable  fee,  may  merge  in  the  reTersion  in  fee- 

simple  •  .  •  •         1$ 

-        A  fee-simple  passes  when  tenant  in  tail  disconti* 

sues  •  •  •  •  ib« 

A  base  fee  passes  by  the  alienation  of  tenant  in  tail 

when  he  conreys  his  estate  •  •  13 

Estates  of  freehold  distinguished  from  chattel  Interests     42 
And  from  estates  of  inheritance  •  •      ib* 

Estates  for  life  and  of  inheritance  are  freehold        •        4S 
Any  estate  of  freehold  whether  of  superior  or  inferior 

degree  is  sttlRcient  to  make  tenant  to  a  writ  of  en« 

try  .  .  •  .  47 

Tenant  must  hare  the  immediate  freehold  •  48 

Who  can  make  a  tenant  •  •  •      60 

Freehold  may  be  gained  by  feofimcnt  of  tenner  50 

At  what  time  tenant  must  have  the  freehold  .  61 

Freehold  lands  distinguished  from  copyhold  on  the 

purchase  by  lonl  of  a  manor  .  •        66 

Tenant  in  fee,  and  his  heirs  bound  by  recovery  though 

no  good  tenant  to  the  writ  of  entry  .  86,99 

Reversioner  in  fee  bound  by  his  recovery  •  88 

Freeholder  may  by  his  concurrence  give  efiect  to  a  se* 

cond  recovery  notwithstanding  a  defect  in  a  foraier 

recovery  .  .  .  •     01 

Recbvery  being  f  oid,  and  the  conveyance  making  the 

tenant  good,  the  tenant  retains  the  freehold  102 

When  it  is  doubtful  whether  the  freehold  is  in  one  or 

the  other  of  two  persons,  both  should  join        .        108 
The  freehold  of  the  identical  share,  must  be  in  the 

person  suffering  a  recovery  of  that  share      •      144, 16S 
The  tenant  may  have  the  freehold  under  a  conveyanee 

or  declaration  of  uses  .  .  178 

FEE-SIMPLE.  A  fecsimple  depending  on  a  new  title  ii . 

acquired  by  discontinuance  •  •       208 

FEIIE.  See  Husband  and  Wife 

FEOFFMENT.  Tenant  may  be  made  by  feoffment  84 

Difference  between  a  feoflment  and  fine  in  making  te- 
nairt  «  %  •  fl  *        87 
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There  mmt  be  livery  •  i  •      41 

FeofTment  by  termor  irill  gain  the  freehold  •  59 

Termor  for  years  or  copyholder^  &c.  cannot  iery  a 

fine  with  effect  without  making  a  feofimeilt  ^23,226,^60 
To  gain  a  title  by  non-claim  the  fine  should  precede 

the  feoffment  .  •  .  •  995 

The  practice  of  feoifmeat  and  re-enfeoffment  supersed- 
ed by  the  introduction  of  conveyances  to  uses  SI  I 

FINE  distinguished  from  recoveries  :  •  13 

Tenant  may  be  made  by  fine  •  •  34 

Husband  seised  in  right  of  wife  may  make  tenant  with. 

outfine  •  •  •  •      ib* 

A  fine  not  necessary  when  the  wife  has  the  freehold, 

as  a  separate  estate  ,  •  •     ib» 

A  fine  to  make  a  tenant,  may  be  in  the  same  or  a  prior 

term  •  •  .  •  39 

A  fine  will  be  presumed  to  be  to  the  use  of  the  conusee 
if  he  is  afterwards,  notwithstanding  an  interval  of 
many  years,  named  tenant  in  a  recovery,  and  n» 
use  declared  in  the  mean  time  .  •  ibu 

Reversal  of  fine  for  error  will  not  vitiate  a  recorery 
suffered  in  the  mean  time  on  a  tenant  made  by  the 
fine  •  •  •  •  37 

Difference  between  a  feoffinent  and  fine  in  making  te- 
nant •  •  •  •    .        ib» 
A  fine  in  vacation  as  of  a  preceding  term  will  support 

a  recorery  in  that  term  •  •  64 

I^othwithstaliding  the  in  tail  is  barred  by  fine,  areco. 

Tery  may  be  suffered  .  •  •  12(1 

Whether  intail  in  copyholds  may  be  barred  by  fine        169 
Of  fines  of  lands  of  antient  demesne  .  ib» 

'Whether  a  fine  by  a  married  woman  will  bar  her  in- 
terest in  copyhold  lands  •  ^  160 
A  fine  is  an  assurance  of  record                 .                 •      200 
}s  founded  upon  a  writ                 •                 *             •       ib» 
Parties  and  their  denominations                 .                 .      ib* 

TIIIkRE   ARE   SEVERAL   SFECISS    OF   FIKE» 

1 .  Sur  conuzance  de  droit  come  ceo^  Sfc,         •       201 

2.  Sur  done  grant  ejL  render  •  •         ib. 

3.  Sur  conuzance  de  droit  tatitum  •  ib* 

4.  Sur  concessit  •  •  •  ib« 
Except  in  particular  Cases  the  first  is  preferable  ib* 
If  levied  in  fee  by  tenant  for  life  of  the  legal  €s» 

tate  or  by  tenant  for  life  with  a  remote  estate  of  in- 
heritance it  is  a  forfeiture  .  •  ib« 

It  is  also  a  forfeiture  if  a  tenant  for  life  accept! 
it  *  •  •  •  ib. 
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So  likewbe  if  two  tenants  for  Ukltrj  thb  fine  or 
one  lories,  and  another  accepts  it  •  ^1 

The  forfeitare  is  prerentcd  by  the  concurrence  of  the 
person  haring  tiie  immediAte  estate  of  inheritance  '     90t 

*<i —  Difference  between  fines  and  recoveries  in  thiir 
respect  •  •  •  •  •  ib» 

This  fine  if  leried  by  an  equitable  tenant  for  life  is  not 
a  forfeitare  •  .  •  .  ib. 

it  is  an  acknowle^go^entof  agift  or  feoffment  on 
record  •  •  •  •        ib. 

It  passes  the  inheritance  without  words  of  li- 
mitation •  •  .  •  .lb. 

But  words  of  express  Ihnitation  will  hare  effect  ib. 

It  will  be  BO  forfeiture  if  confined  to  the  interest  of 
conusor  •  •  .  .  •         ib. 

If  leried  by  tenant  in  tall  in  possession,  it  creates  a 
discontinuance,  and  a  tortious  fee  depending  upon 
a  new  title  ....        203 

Instances  in  which  it  does  not  create  a  discontinuance    ib. 

When  letied  by  a  person  seised^  it  transfers  the  seisin 
of  which  uses  may  be  declared  •  .        -   ib* 

The  use  if  not  declared  will  result  unless  the  fine  is  for 
a  particular  estate  •  .  •  •      ib« 

It  results  according  to  the  former  ownership  ib. 

The  use  if  declared  of  part  of  the  estate  only  will  re- 
sult for  the  residue  .  •  304 

The  descent  of  the  use  when  declared  or  resulting,  will 
be  governed  by  the  old  seisin  •  .       ib. 

Right  of  action,  &c.  may  be  extinguished  by  fine     •     30S 

Bargain  and  sale,  with  a  distinct  assurance  by  fine,  do 
not  create  a  discontinuance  .  •  905 

The  fine  sometimes  devests  the  estate,  and  leaves  a 
mere  right  of  entry  •  •  •        907 

Lease,  release,  and  fine  being  parts  of  the  same  assur- 
ance, create  a  discontinuance  .  •    905 

When  it  does  not  devest  or  discontinue  the  estate 
there  is  a  continuance  of  seisin  in  the  person  having 
the  remainder  or  reversion  in  fee  .      ' '         907 

Unless  barred  by  the  fine,  the  issue  in  tul,  Sec.  may 
enter  »  •  •  •  ib. 

An  entry  is  necessary  to  avoid  this  fine  when  levied 
with  proclamations  •  •  •     ib. 

A  fine  levied  by  a  person  having  merely  a  right  action^ 
&c.  will  operate  by  extinguishment  ^  908 

A  fine  may  extinguish  aright  of  action  •  ib. 

of  entry  •  ib. 

a  contingent  remainder      ib* 
an  executbry  intereit         ib« 
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i^INk  Stirangers  may  take  adTantnge  of  fines  operatiiig  by 

waj  of  esttnguishmeiit  •  •        •  208 

So  maj  a  disaeisor ,  of  a  fine  leTied  by  the  disseisee        t09 
ContingeBt  remainders  cannot  be  transferred  6y  fins      ib« 
Bnt  a  fine  ^rconcestity  for^edrif  will  biiid  the  estate 
.    when  it  shall  Test    ..,     •         .    •       ^..     .       •       ib. 
To  bind  a  contingent  interest  or  righl  in  tail,  li  fine  sur 

conpesnij  for  years,  may  be  leyied  .  i\6 

Any  fine  which  imports  to  pass  a  fee  will  extingnish 
,    a  right  .,.•..  •  •  •        ib. 

The  &ie  sur  grmU  et  rc$ukr,  operates  as  a  donbte 
.   conreyance.  ;  ;  ;  ib; 

fkrtB  of  this  fine  ;  •  .  ib. 

It  changes  the  descent  •  •  .     ib« 

Tha  Ciender  of  the  fine  may  be  to  the  grantor  or  his 

'  '^^^  *      ..        •  •  •  *il 

Settlements  may  be  made  by  thUl  fine      .     •  •    ib; 

Uses  may  be  declared  on  the  render  G^f^  this  tiiie        •     ib; 

The  fine  surconuidncedeiraii  lan/ifis,  transfers  merely 

the  estate,  or  extingnislies  the  right  of  the  conusor    Uli 
is  used  to  pass  a  leyersionary  Interest,  or  aS  a 

surrender      ,         <  •  •  •  ib; 

—  is  proper  for  a  tenant  for  life, with  li  remote  inhe* 

ritante  •  •  .  ;  ;  ib: 

tJsfs  may  be  dechired  on  a  seisin  transferred  by  thi^ 

fine  •  .  •  ;  ib* 

The  fine  sur  c«mcei$U^  may  be  Icried  fdr  years,  for 
.    life,  or  in  fee  •  ..  .  213 

Or  It  may  be  leried  withachiuse  of  alland  whatso4hrer, 

ftc*     .  •  •  •   ,  •  ib* 

It  is  used  to  pa^s  ike  estates  of  married  women  being 

tenants  for  life  ...  •  •  ib. 
to  create  terms  to  bind  executory  estates  by 

estoppel  .  ;  ;  •      ib% 

Fiqes  are  further  distihguisHed  iiitd 
1st.  Fines  at  cpmmon  law  •  :  •         ib; 

%nd.  Fines  with  proclamations  •  •   ib; 

A  finp  at  the  comihon  law  is  no  bar  to  the  i8§ue  id  tail, 

or  by  lion-claim  •  •  •  •         ib. 

"  When  used  lis  a  cofi? eyiince  it  may  operate 

withdnt  proclamations  •  .  .  ib; 

No  entry  is  necessary  to  aroid  this  ^iie  »  ib; 

An  actual  enby  is  only  necessary  id  tUe  Case  of  a 

fine  with  proclamations  •  •  ib* 

The  object  6f/iroc/aMii/toii|  id 
tst  To  protect  a  defectire  title  by  non-claim  SI  4 

Sd.  To  bar  the  issue  in  tall  .  •  .lb. 
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Fage 
FINE.  The  general  objects  of  fmes,  are 

1st  As  a  coDTejaifce  by  married  women  *  214 

Sd«  As  a  cent eyance  by  the  issue  in  tail  .  ib. 

3d.  To  gain  or  confirm  a  title  by  non-claim  •        ib. 

1st.  A  married  woman  cannot  bind  berself  or  her 
heirs,  as  to  her  estate  of  freehold^  &c.  without  fine    ib. 

Proclamations  immaterial  with  this  view  •  U$ 

Nor  is  a  fine  necessary^  where  the  wife  has  a  mtre  aii- 
thoriftf  .  •  •  •        }b. 

Or  a  power  dispensing  with  coverture  •  .    ib* 

Or  a  sepa^te  estate  by  way  of  trust  •  •      ib. 

Tenant  in  tail  may  alien  by  fine  with  proclamations     310 

IVbether  he  ha&  an  estate  in  possession,  remainder^ 
orreyerston  '.  •  •  31S 

Also  he  may  bind  contingent  interests  by  estoppel  ^^ 

And  may  bar  bis  issue  though  the  estate  is  discontinu- 
ed, devested,  or  aliened  .  .  ib. 

Also  between  collaterals,  the  fine  will  be  a  bar  if  the 
in  tail  descends  on  the  conusor  or  his  issue  219 

A  fine  will  have  no  cffcct^unless  the  issue  are  tnherita* 
ble  to  the  intail  .  .  .  220 

Nor  will  a  fine  by  a  person  whose  title  as  heir  is  de^ 
feated,  by  a  more  immediate  descent  .  .   ib. 

IMfierence^betwcen  fine  and  recovery  .    ib. 

A  fine  by  tenant  in  tail  after  possibility,  &c.  is  consi- 
dered as  a  fine  by  tenant  for  life  .  iir. 

A  fine  by  tenant  in  tail  of  an  estate,  6f  the  gift  ofthq 
crown,  cannot  bar  the  issue,  if  the  reversion  or  re« 
maiudcr  remains  in  the  crown  .  •  2^1 

Women  tenant^  in  tail  ex  p'ovhione  vin^  cannot  bar 
their  issue  by  fine  .  .  •        ib. 

Statute  of  non-claim  4  H.VII.  makes  an  action  or  en* 
try  necessary,  within  five  years  »  .  b. 

By  4  Ann,  c.  16.  s.  16,  it  is  necessary  that  such  entry 
or  claim  be  pursued  within  one  year   -         .  222 

A  fine  levied  by  cestui  que  trusty  is  void  as  against  the 
legal  ownen  .  .  .  .      22:? 

by  tenant  for  life,  may   gain  the  fee  by  non- 


»*• 


claim  ....         225 

A  fine  by  an  abator,  intruder,  or  disseisor,  may  ope- 
rate by  non-claim  .  »  .  .       ib. 
An  instantaneous  seisin  is  not  a  sufficient  foundation  for 

a  fine  •        '        •  -  .  ib, 

A  tenant  for  years,  the  owner  of  any  chattel  interest, 
a  person  who  has  mere  possession,  or  the  receipt  of 
rent  of  another^s  tenant,  has  not  a  suflipicnt  foun- 
tlationfor  a  line  .  .^  .  220 
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FINE.  A  fine  will  sometimes  operala  ia  oonftrmadon  of 

thetitleof  those  conaected  in  privity  of  ettato    ,       320 
No  entrj  necessary^whenthereisno  ousta  or  .4e;rest- 

ing  .     .  •  .  .  •  ib. 

Adverse  possession  is  necessary  to  the  operatioa  of  a    • 

fine  by  non-claim  .  «  •  »    227 

Privity  of  estate  may  prevent  a  bar  by  nonpiClaim  ib. 

An  entry  by  one  may  Devest  the  estate  of  another  ib» 

A  subsequent  a^ver^e  pofisession  wiU  not  support  a 

previous  fine  •  •       i       .  •  228 

A  fine  by  tenaj&t  in  tail  as  a  wmftytmoty  cannot  ofe- 

rate  by  npn.clai|n        ...  •  .     .      ib* 

A  fine  by  a  disseisor  wha  has  made  a  lease  for  life  ;vili 
operate  as  a  bar  to  the  disseisee  apd  a-oonfinnation 
of  the  title  of  the  lessee  •  •  .  «.        ib* 

Necessity  of  adverse  possession  illastraied  »         229 

No  estate  is  barred  by  fine,  unless  it  is  devested  or  dis« 

continued  •  •  •         230 

A  rent-charge,  an  irUeresic  termim^  a  condition,  an 

authority,  not  barred  by  non^^claim  on  fine        •        231 
Non-claim  wiH  run,  though  the  fine  is  levied  before 

there  is  a  right  of  possession  •  •       ib* 

A  fine  by  a  lessor  while  an  itUeresse  Urmmi  is  execu- 
tory, will  not  bar  it  .  •  •  232 
An  inieres$e  termini  may  be  barred  by  the  fine  of  a 
stranger,  after  a  right  of  entry  has  existed  for  five 
years  and  nottvclaim                                  .                •  ib« 
A  fine  by  a  trustee  will  not  bar  the  ceiiui  que  irust      233 
A  cefittiquetruil  haviug  gained  the  legal  frcehold,may 

•  bar  his  trustee  by  fine  .  •  ib* 

One  ctffltts  gti«/ru«/ may  also  bar  another        •        •     ib. 
A  cestui  que  trust  is  bound  by  non-claim  of  the  trus« 

tee,  except  in  cases  of  fraud,  infancy,  &c.  •       ib» 

DIfierence  when   the  equity  charges  tho  person,,  and 

when  the  lands  •  ...  231 

A  fine  will  bar  any  right  or  title  of  entry  by  non«  claim    ib. 
Also  a  remedy  by  action  •  .  .  ib» 

Who  may  be  barrod  by  non-claim, 

ecclesiastical   persons  being  sole  corporations, 

as  a  bishop,  |>arson,  &c.  ,  .  235 

Also  the  successor  for  his  time,   unless  he  avoid  the 

non-claim  •  .  •  •    ib» 

A  corporation  during  the  continuance  of  its  head,  by 
'  the  non-claim  of  its  head  •  •  •        ib. 

Who  cannot  be  barred, 

the  king,  nor  eccledasiical  corporaiiontj  aggre- 
gate or  sole  •  ..  •  • .  »    ib. 
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FINE.  An  officer  for  life  may  be  barred  for  his  tim^ 

A  sQCceasor  not  barred  by  non-claim  of  his  predecessor  US 

Obfervatkms  on  fines  as  against  ecclesiastical  corpora- 
Hons  0  •  .  •  •  ib^ 

A  imt  mnstbe  avoided  wMiifi  fire  years^except  in  the 
cases  of  infancy,  &c.  and  owners  of  intare  rights 
Mfast  daim  within  fire  years  after  their  disability 
ceases  or  right  commences  «  •  •      ib, 

Ctfmpntation  of  non-claim  is  made  fjpom  (ho  last  pro- 
daaiation  •       •         •  •  ib« 

Slate  of  the  law  when  several  persons  hare  several  pre- 
sent rights  •  .  •  •  S^ 

A  fine  may  nm  against  some,  though  not  against 
others  of  several  joint^tenants  .  .  ib^ 

Against  persons  hating  immediate  rights^  a  fine  begins 
to  run  from  the  last  proclamation  ib^ 

Several  rights  or  several  estates,  give  several  periods  of 
•non-claim  for  each  estate,  right,  &c«  .  •   ibv 

A  fine  may  run  against  an  heir,  though  the  ancestor 
died  under  a  disalrility  •  •  941 

Subsequent  disabilities  will  not  suspend  the  period  of 
non-claim  on  fines,  when  it  once  commenees  %  VI 

A  recovery  by  tenant,  &c.  in  tail,  though  barred  by 
fine,  will  bar  the  remainders,  &c.  •  .245 

The  statutes  of  limitation  and  non-claim,  on  fines, 
may  be  running  at  the  same  time  2 14 

The  statute  of  limitations,  may  sometimes  operate  be- 
fore the  fine  begins  to  ran  .  .  .     iU 

A  seller  relying  on  non-claim  on  a  fine,  must  shew  by 
evidence  the  application  of  the  bar  .  .      ib. 

.  In  adverse  actions,  non-claim  is  a  bar  till  the  contrary 
is  shewn  •  .  .  .    243 

A  fine  may  be  avoided  by  entry,  except  hi  the  rase  of 
adiscontiauancc  or  a  descent^  tollina:  entry  .     ib. 

In  the  excepted  cases,  an  action  is  necessary        .         SS46 

Kntry  or  daim  on  a  fine  must  bo  prosecuted' within  one 
year,  or  a  new  entry,  &c.  made  within  the  fire  years    ib. 

Actual  entry  is  necessary  for  aroidtng  a  fine  with  pro- 
clamations     '  .  .  347 

£otry  by  a  particular  tenant  will  restore  a  seisin  to  the 

persons  in   remainder  (who  have  a  right  of  entry) 

and  no  bar  by  non-claim  can  ever  be  set  up  under 

a  fine  once  avoided  ...  ib. 

An  entry  or  action  to  avoid  a  fine,  is  necessary  only 

when  the  title  is  logal  .  .  .  ^|S 

Finus  of  trust  estates  must  be  avoided  by  inll  in  eqm'ty 
exception  •  .  .  ib. 
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INDEXr  If^ 

FINE.  If  tniBis  affect. (ihe  land  and  not  the  person,  then 
to  avoid  a  fine,  the  remedy  is  entry  or  action  in 
the  name  of  the  trustee  •  •  •  U% 

A  fine  maybe  avoided  for  error,  and  an  erroneous  fine 
destroys  the  effect  of  tlie  proclamations  and  non« 
claim  •  •  •  •         lb. 

An  error  in  the  proclamations  will  not  vitiate  the  fine  ib. 
Non-claim  is  ayoided  by  an  error  in  the  fine,  or  in  th^ 

proclamations  •  •  .  •   ib. 

A  fine  in  Westminster-hall  of  latids  in  ancient  demesne^ 

may  be  reversed  by  writ  of  disceii^  •  •     ib, 

A  fine  to  be  avoided  by  writ  of  error  is  Toidable  only  249 
If  levied  in  a  court  not  having  jurisdiction,  is  void  ib. 
A  fine  actually  Toid  cannot  bar  by  non-claim,  nor  is 

entry,  &c.  necessary  tp  avoid  it  ^  ^  ib* 

Fines  not  proclaimed,  cannot  bar  by  non-claim  ib* 

By  whom  a  fine  may  not  be  levied, 
m — -T-  the  king,  corporations  aggrego^tc  of  many  25 1 

9y  infants,  idcots,  married  wosaen  •  ,         ib. 

Fin^s  of  ideots  are  binding  npon  them  and  their  heirs  252 
Of  the  relief  afforded  by  equity  where  a  fine  has  been 

levied  under  circumstances  of  fr^iud  .  25 S 

Persons  born  deaf,  dumb,  and  blind,  are  cousiderud  as 
idcots  .  .  .  •    .       ib. 

* depriv^  of  one  or  two  senses  only,  are  competent 

to  levy  fines  •  •  »  ib. 

Puress  of  imprisonment  is  no  answer  to  the  operation 

of  a  fine  .  •  .  '  .  .         *ib. 

Qenefit  resulting  from  rule  of  court  requiring  an  affida- 
vit of  age,  kc,  ,'  .       .      ib. 
A  married  woman  is  not  allowed  to  Icry  a  fine  alone, 
except  in  particular  instances ;  but  if  levied  it  is 
voidable  only             .             .             .             .         254«5 
A  fine  levif^d  by  a  married  woipan  as  0  feme  sole,  is 
binding  on  her  and  her  heirs  uule^j  avoided  by  her 
husband               ,                .               .  .    255 
A  married  womaif  may  defeat  execution  on  an  c^ccu« 

tory  fiue  r        -        •  t  *      .       ib. . 

A  fine  may  pass  against  a  woman  ;|s  a  feme  sole,  who 

marries  after  acknowledgment  •  »  25ff 

A  divorce  does  not  defeat  a  fine  levied  by  husband  and 

wife  ...  ib. 

Deeds  of  uses,  of  fines  levied  by  infants,  &c.  are  good      ib» 

By  whom  fines  may.be  levier*, 
By  the  queen  (except  a  queeu  regent),  sole  corpora* 
tions,  though  ecclesiastical  persons,  persons  attaint. 
4        !^,  sijQiiSy  persons  outlawed,  in  personal  actions  i1)t 
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FINE.  By  wliom  a  fine  may  be  levied  in  point  of  estate, 
Hiat  a  fine  may  operate  by  non-claim,  the  freehold 
must  be  in  one  of  the  parties,  under  a  present  or 
remote  interest,  by  ri^ht  or  by  wrong,  under  an  ab- 
,  solute  or  defeasible  title  .  .  •        258 

The  fine  of  a  Temainder*man  or  reversioner,  wiil  bar 

strangers,  but  not  the  tenant  of  a  prior  estate  259 

Between  parties  and  privies,  a  fine  will  be  good  without 

the  freehold  in  either  party  •  •  •     ib. 

Otherwise  as  against  strangers,  and  as  a  bar  by  non. 

claim  .  •  .  .  ib» 

IXfierence  between  a  fine  as  a  conveyance,  and  an  es- 
toppel .  •  ^     .  .         ib« 
A  fitife  levied  by  tenant  for  years,  or  a  copyholder,  is  a 

forfeiture  .  .  .  •  •     260 

Good  against  themselves  .  .  .      «      ib. 

Persons  having  chattel  interests,  tenants  for  nncertain 
interests  by  statute  merchant,  staple,  elegit,  or  at 
will,  are,  in  point  of  estate,  disqualified  to  levy 
fines  .  •  .       .         .  ib. 

These  fines  are  good  against  the  parties. by  estoppel        ib« 
■         do  not  operate  by  non-claim  or  as  a  conveyance, 

but  by  extinguishment  .  .  .  lb. 

Copyholders  and  termors  may  gain  the  fee  by  non- 
claim,  first  making  a  feofiment  .  .  ib« 
A  conveyance  cannot  be  made  by  the  fine  of  a  person 
having  a  right  of  action,  a  title  of  entry,  or  a  con- 
tingent interest            .             .             .             •         261  . 
A  fine  for  years  will  bind  an  interest  without  extin- 
guishing it                •                •                .                  S62 
Of  fines  by  cestui  que  trust                .                .  ib« 
A  person  having  an  equity  of  redemption,  cannot  levy 

a  fine  to  bar  by  non-claim  at  law  .  •     263 

One  equitable  owner  may  be  barred  by  the  fine  of  ano- 
ther •  •  •  .  ib« 
A  fine  by  a  mortgagor  or  mortgagee  will  not  bind  the 

other  ^>k  ,  •  •  ib« ' 

— — by  a  person  before  entry  or  receipt  of  rent,  is  void, 

for  want  of  the  freehold  •  ^  .  .  ib. 

Fraud  avoids  a  fine  in  equity  •  .  .     264 

A  fine  by  a  joint-tenant,  tenant  in  common,  or  co- 
parcener, good  only  for  his  own  share,unlcss  he  dis- 
seise hts  companion  .  •  265 
— r  by  a  joint- tenant  severs  the  tenancy  •  264 
A  fine  may  be  Jevied  to  the  king,  an  infant,  a  married 
woman,  an  attainted  person,  a  corporation  sole  or 
»55*'^g*te               •               ,               •              265^.6 


FINE.  Ib  w|i«t  cqnrtf.  .^ 

In  courts  having  jurisdiction  over  the  lands  265 

A.  fine  in  Westmimter-ball  of  lands  in  a  county  pala* 

tine^  if  void  ...  lb. 

-  of  lands  inantient  demesne,  is  Yoidable  pnly       ib. 

A  £ue  oC  tends  iu  tbe  W^st  Indies  may  be  levied  in 

Westminster  >  hall  .  .  •      207 

Admittiqg  the  court  to  have  ju.risdic(Ion,a  fine  may  be 
levied  in  the  coi^rt  of  Common  Pleas,  King's  Bench  ; 
of  Gr^t  Sessions  in  Wales  ;  counties  palatine,  as 
I^ncaster,.  Chester,  Durham  •  •  .  268 

Of  an  tjent  demesne  .  *  •  .       ib. 

In  inferior  courts  by  usage  sanctioned  by  act  of  par« 

liament  .  .  •  .lb. 

On  what  writs  a  fine  m^y  be  levied  •  .     H>. 

The  writ  of  covenant  is  generally  used  •  269 

Of  what  parcels. 
Of  alltiiings  of  whieh  a prwdpc  quod  reddai  will  Ua      ib* 
Of  land,  in  all  its  varieties  .  •       «.     ib. 

Of  other  things  •  ^  •  ib. 

A  fine  cannot  be  levied  of  common  in  gross,  stms  nom* 

brt^  office  of  dignity    .  •  .  270 

There  are  instances  of  fines  levied  of  annuities  ib. 

By  what  names.  •      . 

In  fines  the  parcels  should  be  demanded  by  their  legal 

names  .  .  •  •  ib. 

The  deed  leading  or  declaring  the  uses  of  a  fine,  is  com* 

sidcred  as  part  of  the  same  assurance  .  271 

A  fine  may  be  amended  a3  to  the  parcels  by  the  dfed 

of  uses  .....  272 

Whetfaor  fifies  will  pass  a  greater  number  of  acivs 

than  are  contained  in  the  writ         -  .  .  ib. 

Parts  of  a  fine  are,  the  original  writ,  licentia  cancor» 
dandip  the  concord,  note  of  the  fiue^  foot  of  the 
fine  ,  .  .  ■      .  274 

The  writ  is  a  necessary  foundation  for  a  fine       .^.         ib. 
Requisites  in   the  writ  arc,   a  plaiucifi',  dcforccant, 

parcels,  return,  and  teste    "'  .  .  ib. 

The.  return  must  be  on  a  diesjurtdicus  «  ib. 

If  it  be  on  a  dies  nonjuridicus  it  is  erroneous         .         275 
A  retraxit  puts  .an  end  to  the  writ  .  . '         ib. 

Ueath  of  either  of  the  parties  before  the  return  of  the 

writ,  determines  it,  as  to  that  party         .  ,        ib. 

In  Wales  and  counties  palatine,  a  fine  cannot  be  le. 
Tied  as  of  a  preceding  session  .  •  276 

lAceniia  concordandi. 
A  fipe  called  the  premier  fine,  is  payable  on  the  Uceniia 
concordandi  •  •        ^  ib. 


too  INDEX. 

FINE.  Wo  writ  of  coTeoaat  am  be  reeefved,  till  post  fin^ 

19  paid  .  •  ^4 

Of  the  entry  of  die  licence  to  accord  •  .    277 

(CoBCord  contains  the  acknowledgmenl  of  the  fine  ib^ 

I     p'      before  whom  it  nasi  be  made  ib. 

The  concord,  in  a  fine  wr  epnuz^ce  de  droii  come  ceo^ 
^.  .  .  ,  .       -      278 

Another  form  ?  ?  t  270 

Ajiother  jfbrm  •  •  ^  ib« 

MM  4       in  a  fiqemr  conuzancc  de  droit  tiniuv^  281 

■   ■.■_         $ur  eance»sii  .  •         ib. 

■  ■  sur  grant  ei  render  ,  2S2 

The  parties  to  the  eoncoEd  are,  the  foniMor,   tho 

eonutee  •  •  •  •       38S 

A  stranger  to  the  writ  oannot  be  a  party  to  the  fine       284 
*    mw  may  take  by  way  of  remainder,  not  as  im- 

in^djategrantee,  on  a  render  in  a  fine  •  ib^ 

A  fine  cannot  be  levied  of  parcels  not  in  the  writ  286 

-^—  ii  erroneous  as  far  as  it  comprises  more  paresis 

than  are  in  the  writ  •  •  •     ib. 

The  render  in  a  fine  may  be  of  a  particular  estate  ib. 

Not  of  a  larger  estate  than  is  granted  •  ib« 

"When  lands  are  in  diffefent  counties, there  mnst  be  dif. 

ferent 'fines  .  •  •  -  286 

Seyeral  persons  may  join  the}r  parcels  in  tiie  same  fine 

if  they  are  under  a  given  Talue  •  •        ib^ 

Coparceners,  joint-tenants,  and  tenants  in  common^ 

may  join  in  the  same  fine-  '   •  •  ib. 

Words  of  limitation  are  usually  added  in  fines  nurgrmd 

et  render^  and  fines  sttr  cancesserunt  287 

Bxccpt  in  gaTelkind.tcnure,  lands  may  not  be  limited  • 

to  two  and  their  heirs  «  .  ib« 

Exception,  saving,  re-entry,  when  allowed  on  fines     280 
A  fine  may  be  good  with  or  without  warranty  ib^ 

The  warranty  and  grant  should  be  cooformabie        •       ib* 
Note  of  fine^-its  nature  •  •  •  290 

Foot  of  fine — ^what  it  isr— its  contents  ,  ib, 

Chirograph  the  same  with  the  foot  of  the  fine  ,        ib. 

Of  the  indentures  of  fine  •  •  •  -       29.1 

Chirograph  is  conclusiye  evidence  of  the  fioe         •         ib. 
Of  the  engrossment  of  fines  •  •  ib^ 

A  fine  may  be  stopped  by  the  death  of  a  p;^1y  before 

the  payment  of  the  king's  silver  •*  293 

A  fine  m^y  be  good,  although  the  king^s  silver  Is  paid 

after  the  death  of  the  party  .  •  ib^ 

Acknowledgment,  one  of  the  principal  parts  of  a 

fine  •  •      •         •  .    '       ib* 
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PINE.  The  ihie  df  acknowledgment  18  immaierial  303 

A  fine  relates  to  the  retnm  of  the  writ  •  jh* 

Death  in  racation  w31  not  ritiate  a  fine,  if  the  writ  was 

returnable  of  a  preceding  term,  and  the  king's  silrer 

XMud  .  .   •  •  •  ihy 

JL  recer^ry  was  held  good, though  th^  tenant  was  made^ 

by  a  rabsequent  fine^  acknowledged  of  a  prior  term  304 
IVhether  a  will  Is  revoked  by  relation  cf  a  0ne  ib« 

To  gain  a  title  by  non-claim,  the  fine  should  be  levied 

as  of  a  term,  after  the  feofiment  •  304 

Objects  of  the  statute  of  non.clairo  are  to  bar,  the  is* 

sue  in  tail,  to  gain  a  title  by  non-claim  •       ib. 

Proclamations  on  a  fine  may  be  after  the  death  of  a 

conuior  or  cqnmee  •  •  39Q 


Whne  proclamations  operate  by  relation  to  the  fine 
Computation  is  made  from  the  last  proclamation,  .ex« 

cept  the  fine  is  executory  •  • 

The  issue  are  boond  by  a  fine,  although  there  was  no 

freehold  in  the  parties 
^e  plea  of  purtet  ^niiy  &c«  (Huinot  be  ^pleaded  by 

the  issue  •  ,  • 

{Proclamations  upon  fines  must  be  made  according  to 

the  statutes,  or  they  will  be  void  « 

1 a  fine  notwithstanding  an  error  in  the  proplama- 

tipns,  will  be  good  at  common  law,  as  a  oonveyaape 

or  an  estoppel  • 

7he  bsue  are  not  b^nefite4  by  the  avoid|uice  of  a  line 

by  the  disseisee  •  •  •  « 

Strangers  to  a  fine  may  ple^d  partffijinisy  ^c. 
J^  tenant  for  years,  or  ^  copyholder,  cannot  4etest  4n 

estate  by  the  mere  operation  of  a  fine  t 

Parte*  J^  nihily  &c.  may  be  pleaded  to  th«r  fine 
y^n  heir  apps^f^nt  is  poncluded  by  l^s  own  fine  « 
A  disseisee  is  bound  by  his  ovfn  fikie  • 

pf  fines  levied  by  two,   when  an  estate  is  limited  to 

them  and  the  survivor,  &c.  •  « 

Joint-tenancy  is  not  severed  by  a  fine  for  years        • 
^  fine  by  one  ancestor  to  the  intail  will  bin4  the  is- 
sue .  •  •  • 

One  ancestor  is  not  barred  by  the  fine  of  ano* 


thcr 
A  fine  levied  by  %  parent  not  being  an  ancestor,  will 

not  biud  the  issue  •  •  • 

Two  classes  of  issue  may  be  barred  by  one  fine 
A  fine  by  a  person  entitled  under  one  estate  wiU  not 

bar  issue  entitled  under  a  distinct  estate 
The  i^sue  in  tail,  may  levy  a  fiue  with  efiiect,  where 

they  could  not  sufier  a  cecorer^  | 


Ib. 
ib. 
ib. 
ib. 


307 


30« 
ib. 

301 

ib, 
ib. 

S0» 

ib. 
90Q 

3Q7 

ib. 

308 

ib. 
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FtNE.    An  eqttitable  freeliold  wUi  iofioe  for  la  ffidtaUe 

estate  •  •  •  •  310 

Uses  may  be  declared  on  ercr j  fine  tUat  passet  an  es» 

tate  •  .  •  •  ib. 

Each  person  may  declare  the  use  according  to  hii  es* 

tate  m  •  •  .  ib* 

If  one  of  two  joint^tenaiits  lerj  a  fine,  he  ceonot  de« 

dare  the  use  of  more  than  h^  own  moiety  «  311^ 
A  atranger  who  joins  in  a  fine,  cannot  declare  thensei  313 
Declaration  of  the  uses  of  a  fine,  by  husband  and  wife  ib. 
■         When  they  agree  •  »  •  ib« 

"When  they  disagree  •  .  •  ib. 

Averment  may  be  made  by  a  convscc  on  a  fine  levied 

to  himself  .  •  •  .  .      3lS 

Of  deeds  to  lead  to,  and  deeds  declaring  the  uses  of 
fines  •  •  •  ,  31S 

FOOT  OF  FINE.     What  it  b-^-its  contents  ^         290 

f^ORFElTURE.  A  recovery  by  tenant  for  lifc^  may  be  a 

forfeiture            .            •            •            •             •  111 
No  forfeiture  when  the  tenant  for  life  has  a  remote  es- 
tate-tail, or  the  owner  of  a  remote  estate-tail  joins  ib» 
No  forfeitare  or  destruction  of  contingent  remainders, 

when  the  estates  are  equitable            ,             ,  117 

Who  may  forfeit  by  fine                .               '.  201 

A  fine  of  the  fee  by  tenant  for  life,  is  a  forfeiture  ib. 

Also  acceptance  of  a  fine — exceptions                 .  ib. 

No  forfeiture  if  confined  to  the  interest  of  the  co* 

^  ftusor            ,            .            .            .            .  202 

Assertion  of  title.  Is  the  cause  of  forfeiture  ib. 


A  fine  by  tenant  for  life  of  an  equitable  estate,  is  no 

forfeiture  ,  .  •  ,      ib. 

—s—^DiflTcrcncc  between  fines  and  recoveries  .  ib. 
A  fine  levied  by  a  tenaot  iu  (ail  alter  possibility,  &c. 

will  incur  a  forfeiture  •  •  221 

On  a  forfeiture  by  tenant  for  life,  there  are  scTCral 

periods  of  non-claim  .  .  240 

A  fine  levied  by  a  termor  for  years,  or  a  copyholder  is 

a  forfeiture  .  •  .  .  260 

^OIIMBDON.  Pormedon  is  the  proper  remedy  to  restore 

the  right  of  action  of  tenant  ia  tail  •  206 

FRAUD.  Whether  a  termor  may  by  a  feoffment  make  a 

good  title  to  a  writ  of  entry  .  .  60 

Non-claim  on  a  fine  may  be  avoided  by  fraud  in  pay* 

ingrcnt  \  ,  ,  «       ib. 

Fraud  will  protect  c^^ui  que  trust  from  being  barred 
by  Aoa^claim  of  his  trusde  ^    ,  233 


T<^'   '^ 
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FRAUDtfforibjariifietioiii^aeoHrt  of  efotty  against 

finet  •  •  •  •         35S 

Fraud  in  obtaining  fines  from  infiuits,is  gaardefl  i^gahist 

by  a  rule  of  court  4  •  •     354 

*— -  Avoids  a  fine  ia  equity  «  •         304 

FREEHOLD.  Unless  the  freehold  be  in  one  of  the  parties 
at  the  time  of  levying  the  fine,  the  statute  of  non- 
claim:  cannot  operate  •  «  323,35$ 
See  Fee. 

C^AVELKIND.  A  limitatioQ  to  two  and  their  Mrs,  is  aU 

lowed  in  finet  of  gatelkind  lands  •  387 

There  may  be  a  warranty  to  two  and  their  heirs  in  a 
fine  of  gaTelkiad  lands  •  •  ib, 

GRANT.  Bargain  and  sale  may  sometimes  operate  as  a 

grant  .  •  •  •      38^9 

Must  be  of  a  remainder,  reversion,  or  incorporeal  he« 

reditament  •  •  •        '         41 

Future  use,  though  devisable,  cannot  bt  granted  .  I49 
Remainder  may  pass  by  bargain  and  sale,  as  a  grant  180 
A  grant  passes  a  common  law  seisin  •  1 90 

A  right  of  action  cannot  be  transferred  by  grant  ^tOS 

A  man  cannot  grant  to  himself  or  his  wile  •        311 

But  a  render  may  be  to  either  by  fine  .  ib, 

A  grant  to  two  wh^i  tite  writ  b  only  againat  one^  is 

voidable  as  to  the  person  not  a  party  . .  384 

The  grant  and  warranty  should  be  conformable  389 

GRANTEE.  A  stranger  cannot  be  a  grantee  in  afine         384 
Exceptions  •  ,  •  ,  •  .lb* 

JIABENDUM.  Omission  of  the  grantee's  name  in  iba 
premises^  of  a  grant  Is  not  material  if  the  name  is  in« 
sertcd  in  the  habendai9  ,  ,  181 

In  recovery  deeds  •  «  •  187 

^£IR  may  be  special  occupant  ,  •  45 

Heirs  of  the  body  may  be  special  occupants  •        ib. 

Heirs  general  estopped  by  a  recovery  without  a  tenant    98 
Issue  not  considered  as  entitled  in  tail  if  their  title  is 

defeated  by  the  birth  of  a  more  immediate  heir     .     147 
An  heir  in  tail  whose  title  is  defeated  by  a  more  imme» 

diate  descent,  cannot  bar  the  intail  •         330,309. 

Heir  entering  in  opposition  to  a  devisee^  may,  by  Je« 

vying  a  fine  with  praclamatton8,gain  a  title  by  non- 

claim  •  «  •  ,         334 

Heir  may  be  boand  by  the  fine  of  the  devisee         «        ib» 
A  fine  may  run  against  the  heir  though  the  aaaestor 

4ies  under  a  disability  ,  •  •    ■      3il 
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IDEIR.  Wlien  a  iae  begins  to  nm  against  a  pMoo,  it  will 
eontinne  to  run  against  his  heirS)  notwithstmding 
any  sabseqaent  &abiUt)r  949 

Heirs  of  a  married  wonian,  are  bound  by  her  fine,  leried 
as  %Seme  sofcy  unless  the  husband  avoid  it        •        955 

Ail  heir  maj  avoid  a  fine  leried  hy  h^  aacestor,  if  it 
appear  on  the  record  that  the  fine  was  leried  by  her 
as  %fem€  covert  .  ^  •  8i. 

Heirs  are  barred  by  a  fine  although  there  is  no  estate 
of  frediold  in  the  parties  leTTtng  it  •  959 

A  fine  may  be  an  estoppel  on  theexpectuicy  of  an  heir  301 

An  hdr  apparent  is  conaludedby  his  fine  «  ib. 

A  release  will  not  bar  an  heir  apparent  ib. 

Issue  barred  by  fine  may  take  as  heir,  though  not  as 
issue  »  •  »  3Q|7 

7h9  heir  of  aq  infant  caqnot  aroid  the  fine  of  the  in- 
fant, unless  the  infancy  is  recorded  during  nunorif^  959 

The  heir  of  an  ideot  is  bouud  by  the  fine  of  his  ancestor  951 

UUSBAND  AND  WIFE.    Wonian  tenant  in  taU  e«pm. 

visione  viri  is  restrained  from  alienation  .  10 

Husband  and  wife  may  jointly  alien  taii€»promtoft^rtVi  90 
So  may  wife  and  issue  .  •  .91 

Or  wife,  and  when  there  is  no  issue,  the  first  remainder*    ■ 

man  •  ,  •        .      •  •  ib« 

Though  the  husband,  tenant  in  tail  of  the  gift  of  the 
wife,  &c.  cannot  discontinue,  he  may  bar  )>y  re* 
coTery,  &c.  •  •  ,  ,  ib. 

^o  fine  necessary  on  account  of  corerturo,  w}ien  a  re* 

covery  is  suii'crcd  •  .  ,  ,34 

llusbapd  may  convey  the  freehold  to  make  tenant  jb, . 

^xcept  of  euuitable  freehold  for  the  wife's  separate 

estate  •  • '  .  .  .  ib« 

When  the  feme  has  a  separate  estate  she  may  make 

tenant  •  t  •  •  •        ib* 

Wife  having  a  separate  estate  to  be  con8idere4  a  feme 

sole  •  m  f  9  •  36 

Difiercntmodesof  seisin  in  them  ,  .  54 

His  power  of  alienation  as  to  the  freehold  .  ib. 

Different  cases  in  relation  to  recoferies  by  them    a4,55,5() 
Wife  not  barred  unless  she  is  Touched,  kc.  .  56 

Of  Toucher  as  applied  to  husband  and  wife  124 

Remainder  in  husband  not  barred  as  to  issue  by  reco- 
very with  single  voucher  .  •  ib» 
Diflerence  between  fine  and  recoTcry             •                 143 
A  wife  exprovinone  rtW,  cousin: ored  as  tenant  for  life 

only,  for  the  puffioscs  of  alienation  .  14-J,14Q 

C^ses  not  witbio  the  statuta  ,  •  147 


fiUSBAND.  Wbether  a  fine  by  a  married  womaa  wBI  bar 

her  interest  in  Copyhold  lands  •  100 

A  wife  cannot  convey  her  freehold  so  as  to  bind  her. 

self  or  her  heirs  witboat  some  assurance  of  re<^ord  314 
A  wife  b  equally  bound  by  a  fine  with  or  without  pro« 

clamations  •  •  21 5 

A  feme  covert,  except  in  particular  cases,  is  not  allowed 

to  lery  a  fine  without  her  husband  •  •    254 

Susband  may  avoid  a  fitie  levied  by  hts  wife  •    255 

A  married  woman  may  defeat  execution  upon  an  exe* 

cutory  €ne  levied  by  her  alone  whilst  under  cover- 

ture  .  ...  •  ib. 

A  divorce  will  not  defeat  a  fine  leried  by  husband  and 

wife  .  •  •  .  259 

A  wife  may  be  a'connsee  in  a  fine  •  '  •        205 

When  a  conusee  in  a  fine,  she  need  not  be  examined^ 

even  though  she  renders,  (unless  a  rent  is  rendered)  lb. 
When  she  renders  a  rent, the  husband  should  be  a  party  lb. 
Kerne  may  be  bound  by  a  warranty  in  a  fine  •    280 

Declaration  of  the  uses  of  their  fine  ^  •       3 IS 

When  they  agree  •  •  •  314 

When  they  disagree  .  •  •  .      ib. 

See  Heir.      ' 

IDEOTS.    Persons  deprired  of  all  their  senses,  are  consi. 

dered  as  ideots  .         253 

Otherwise  of  a  person  dcpriTcd  of  one  or  two  only  of 

his  senses  •  •  •  ib. 

A  fine  by  an  ideot  will  be  good  •  251 

The  heir  of  an  ideot  is  bound  by  his  fine  •  252 

See  Equity. 

tMPRISONMENT.  Duress  of  imprisonment  cannot  be 
alledged  as  an  answer  at  law  to  the  operation  of 
a  fine  .  *   .  .  .         259 

Noiii-claim  cannot  begin  to  run  against  a  person  impri- 
soned .  •  •  •  ib* 

INCUMBRANCES  accelerated  .  .  10,14 

Not  barred  •  .  .15 

Barred  .  •  •  •  10 

INFANT,  ought  not  to  levy  a  fine  nnless  a  tmstcre  251 

But  a  tine  by  an  infant,  unless  avoided  during  minority 

will  be  good  .  -   •  •  ib. 

Fine  hj  him,  must  be  avoided  during  minority  •    ib; 

May  be  conusee  in  a  fine  •  .  •  250 

Infancy,  &c.  will  proteotacer/rit  ^0  trtai^  from  being 

barred  by  the  fine  and  non-claim  of  his  trujtet  233 
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U(HERITA;NCE.    Estates  of  inlieritance  «&stittgtusW 

from  estates  bj  occupancy  •  '.45 

All  estates  of  inheritance  are  of  freehold  •  ib% 

INROLMENT.    Want  of  inrolment  of  bargain  and  sale 
'  for  making  tenant  will  ritiatc  the  recorcry  as  far  as 
the  recorery  depends  on  the  validity  of  the  bargain 
and  sale  •  •  '  3S 

Advantages  of  having  a  bargain  and  sale^or  deed^inroQed  39 

INSPECTION.    Infancy  must  be  tried  by  the  inspectioD, 

aad  the  inspection  be  recorded  during  minority         351 

INSTANT.  A  mere  instantaneous  seisin,  will  not  be  a  snf* 

£dent  freehold  for  levying  a  fine  •  '       >  .   .    225 

INTAILy  none  of  estates  pour  autre  vie  »  .17 

See  Issne^  and  other  heads. 
INTENT.  An  affidavit  of  the  intent  to  include  parcels^is  re- 
quired when  an  application  is  made  to  amend         .   97S 

INTENTION.  In  equity^the  intention  rather  than  thpfo^n 

is  regarded  •  •  .  '  190 

INTERESSE  TERMINI.  Convenience  of  leases  by  tiu 

teretic  termini  .  •  .72 

An  interefse  termini  affected  by  non-cAaimon  a  fine 

only  from  the  time  there  is  a  right  of  eatry  •    2S1 

A  fine  by  lessor  will  not  bar  an  interesse  termini  in 
\  lessee  while  it  is  executory  •  •  2^2 

INTEREST.     Whether  springing  interest  under  varying 

shares  may  be  barred  by  recovery  •  .54 

INTERMEDIATE  ESTATE.  A  reversion  remains  in  te- 
nant for  life,  when  he  grants  an  estata  for  joint-lives    10 

INTESTACY.     Evidence  of  intestacy  required  when  the 

reversion  after  estates-tail  constitutes  part  of  the  tijtle    1 5 

INTIRETIES.  Recovery  suffered  by  husband,  without 
wife^when  they  are  tenants  by  intireties>  will  not  bar 
the  wife  Or  the  issue ...  87 

INTRUDER.!  A  fine  by  an  intruder  may  operate  as  a  bar 

by  non-claim  .  .  2^5 

IRELAND.    Courts  of  England  have  no  jurisdiction  to 

levy  fines  of  lands  in  Ireland  .  .  267 

ISSUE  are  not  bound  by  estoppel  •  .  5^92 

Not  barred  when  the  in  tail  is  of  the  gift  of  the  crown, 

while,  kc.  ,  .IB 

Must  join  with  the  widow,  tenant  in  tail,  ex  prav.  viri  20 
If  ot  bouBd  by  ^ocoveiy  witho  u  t  a  tenant  of  the  freehold  86,88 
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ISSUE.  Bat  k  recoTerj  roidable  bj  them  may  be  good  be* 

tween  the  parties  as  a  conyeyance  •  •       9% 

AU  conyeyances  by  tenants  in  tail  are  to  be  aToided  by 

entry  or  action  •  •  .OS 

Issue  may  in  pleading,  shew  there  was  no  tenant  IHS 

Recompence  material^  aa  against  issuo^  and  the  cause 

of  bar  •  .  118,119 

Recovery  by  issue,  is  considered  to  bar  remainder, 

though  the  bsue  were  previously  barred  by  fine      4,125 
Issue  in  tail  entitled  to  reeompence  on  warranty  131 

Whether  several  issues  can  be  compensated  by  one  re- 

compence  •  •  •  •    ib« 

The  issue  of  a  person  attainted  of  treason  cannot  snf* 

fer  a  recovery  .  •  •  139 

Issue  cannot  suffer  an  effectual  recovery  ia  the  life  time 

of  ancestor  .  •  •  142 

Issue  under  an  estate-tail  of  the  gift  of  the  crown  may 

be  barred  by  non-claim  •  .        145 

Not  considered  as  entitled  in  tail, if  their  title  is  defeat- 

ed  by  the  birth  of  a  more  immediate  heir  •       147 

When  there  is  a  discontinuance,  the  issue  cannot  reco. 

ver  otherwise  than  by  a  real  action  •        205,307 

Issue  cannot  be  barred  by  a  fwe  without  proclama. 

tions  .  .  .  214,305 

Issue  bound  by  the  fine  of  one  of  two  ancestors  290 

issue  may  enter  notwithstanding  an  estate  is  devested  !207 
— -—  cannot  enter  where  there  is  a  discontinuance  ib. 
May  be  barred  though  the  estate  is  neither  devested  or 

dbcontiniTcd  .  •  •  215 

The  fine  of  issue  whose  title  is  defeated  by  a  more  imme- 
diate descent,  will  not  bar  the  in  tail  •  220 
Non-claim  does  not  run  against  the  intail,  &c.  where 
the  possessiqn  is  held  under  a  title  derived  under 
theintail                 .                 •                 .   '             .    239 
When  a  fine  begins  to  run  against  a  person,  it  will  con- 
tinue against  him  and  his  issue,  .notwithstanding  a 
subsequent  disability                  .                 •                 242 
The  issue  are  bound  by  a  fine  although  the  freehold  is 

not  in  either  of  the  parties  levying  it  .      250,297 

A  patent  (as  such)  cannot  bar  the  issite  •  295 

Issue  are  not  benefited  by  the  afoidancc  of  a  fine  by 

the  disseisee  •     •  •  •  297 

An  avoidance  of  fine  for  want  of  freehold  will  not  be 

an  avoidance  for  the  issue  in  tail  •  .        298 

To  bar  the  issue,  a,  fine  must  be  by  an  ancestor  and 
proclaimed  •  •  •  305 
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ISSUE.  The  issue  will  be  barred  b^  A  fine  with  proclama. 
iloUSy  wbetber  the  ancestor  has  an  estate  or  onlj  a 
right,  a  vested  or  a  contidf  i&iit  interest,  or  merely  a 
iiope  of  successioiifOr  the  me  Is  levied  after  alienatioii  900 

Collateral  issue  bound,  if  the  estate-tftil  descends  oa 
the  conusor  or  his  issue  •  •  S&f 

The  liiieal  issue*  bdobd,  though  the  anCfesttff  tieter  wis 
the  heir  in  tail  •  .  •  ib^ 

A  fine  by  one  ancestor  fb  the  intail,  will  bind  the  ^ne    ib. 

Issue  barred  by  fln^  may  talce^  tu  heir  thb^gh  not  as 
issue  •  •  •  .lb; 

Issue  hot  If ithin  the  line  ot  ihtail,  canildt  bar  issue 
within  the  intail  •  .  •  ib. 

Two  classes  of  issue  hialy  be  barred  by  one  ime  ib« 

A  fine  by  issue  entitled  under  one  estate,  i^ill  bdt  bar 
istoe  ehtitlU  under  a  distinct  esUUe  •  SOS 

The  mote  remote  Issue, cannot  6ar  the  more  immediate 
issiie  ;  .  ;  •  300 

Nor  can  an  heic  whose  titid  is  defeated  by  li  more'  im- 
mediate heif,  bind  suth  heir  :  •  ib; 

Issue  may  levy  ft  fine  With  effect,  where  they  cduld  not 
suffer  a  recovery  •  •  ;       *  ib; 

Issue  under  an  estate-tall  of  thd  0it  of  the  croitn  j  may 
be  barred  by  non-claim  •  .  Ia6 

JOINT-LIVES.  An  estate  for  joint-lives  may  be  created 

out  of  an  estate  for  life  .  ;  108 

JOINTLT.  Freehold  in  two,  and  recovery  against  one         SO 

JOINT-TENANTS.  Two  being  tenants,  and  one  named 

in  recoTery,  the  recovery  is  deliective  for  a  moiety  3 1 
Cknnot  convey  more  thsin  fhdr  aliquot  parts  .      60 

A  recovery,  on  a  writ  against  joint&tenant,  as  sole  tc^ 

nant,  will  be  good  Only  for  ft  moiety  ^  51 

Plea  ii)  abatement  •  i  i  ihi 

l^of  cry,  good  only  for  a  share  *  •  143 

Joint- tenants,  &c«  should  joih  in  recofefy  deed  ^  165 
A  fine  is  good  for  the  share  of  each  joint.tcnaUt  only, 

unless  he  disseises  his  companions  •  964 

A  fine  in  fefe  by  a  joidt-tenftnt,  severs  the  Joint-tcnsncy  ib; 
Joint-tenants,  may  joiu  in  the  same  fine  •  280 

A  fine  for  years  does  not  sever  a  joint-tenancy  306 

A  joint-tetiant  may  declare  the  use,  as  fiir  fts  he  donveys  311 
If  two  joint-tenants  lery  a  fine,  neither  can  declare 

the  use  of  more  than  his  moietjr  «  31^ 

jtJDGMENT.  Lien  of  judgment  may  be  extinguished  by 

recoTcry  .  .  ;  .4 

jttdgUieat  on  rcrersion,  accelerated  by  merger  19 
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JUDGMENT  on  rerenion^  the  acceleration  is  preyent. 

ed  bydemiie  •  .  •  19 

—  Rule  of  common  law  respecting  tenant  37 

Recorery  deed  will  be  sufficient,  though  executed  after 

judgment^  but  during  the  term  .  62 

Judgment  to  recoTer  in  value,  is  material  in  a  recovery  119 
Judgment  in  recovery  is  sufficient,  if  in^the  life-time  of 

the  parties  :  ,  •  151 

Draws  seisin  out  of  tenant  •  •  •        175 

JURISDICTION*     Different  tenants  may  be  necessary  on 

account  of  different  jurisdictions  .  •        33 

C<4>yhold  lands  within  the  jurisdiction  of  the  courts 
of  Westminster, — ^not  so,  lands  of  antient  demesne     159 

Of  recovery  deed^  when  several  recoveries,  in  several 
courts  .  .  .  ,174 

When  there  is  no  jurisdiction^  the  fine  is  void        •     249 

Copyhold  lands  are  within  the  jurisdiction  of  the  su- 
perior courts  •  .  •  167 

The  superior  courts  have  no  jurisdiction  over  lands  in 
a  county  palatine  •  •  •       ib« 

Nor  in  Ireland  •  «  ,  .  ib« 

Nor  in  the  West  Indies  «  ,  ,  ib. 

See  Antient  Demesne. 

JUSTICE  OF  ASSIZE.  Justices  of  assize  may  take  the 
acknowledgment  of  a,  fine,  but  a  writ  of  de,  po.  is  in 
practice  afterwards  sued  out  to  them  .  278 

JUSTICE,  CHIEF,  may  take  fines  without  a  writ  of  d^« 

dimus  potestaiem    -  •  •  *        ib. 

KING'S  BENCH.    Fines  may  be  levied  in  King's  Bench 

on  a  writ  of  error  depending  there  •  .268 

KING'S  SILVER,  Entry  of  •  •  «77 

Particulars  in  entry  •  •  •         ib. 

Error  in  entry  of  king's  silver  is  amendable  .         ib. 

■         not  payable  till  the  writ  of  covenant  is  returnable  %9'i 

A  fine  may  be  stopped  by  rieason  of  death  before  the 
payment  of  king's  silver  .  .  ib. 

Fine  will  be  good  althoug)^  the  king's  silver  is  paid 
after  the  death  of  the  party,  so  as  the  party  was  liv« 
ing  at  the  return  of  the  writ  .  .  ib. 

King's  silver  should  be  paid  before  a  purchaser  pays 
his  moDuy,  when  the  fine  is  an  essential  part  of  the 
conveyance  .  •  •  265 

KING,  cannot  be  barred  by  a  fine  •  •     .  235 

The  king  cannot  levy  a  line  ;  may  render  by  fine;  is  rc-^ 
strained  Irom  alienation  by  the  statute  law        •       %n 

M 
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KING  may  be  a  eonnseeina  fine  •  .  265 

A  writ  does  not  now  determine  by  the  des^tb  of  the 

See  Crown. 

LEASES.     Origin  and  conTenicnce  of  leases  for  years  de- 
terminable on  Uvea  •  •  .72 
Acceptance  of  lease  from  tenant  for  life  rebuts  the 
presumption  of  surrender                 ,                •  S4 

LEASEHOLDERS  FOR  LIVES,  their  surrender  or 
concurrence  in  recof  ery  deeds  rendered  unnecessary 
by  statute  law  .  .  67,^,167 

Doubts  whether  his  concurrence  is  not  now  sufficient    7% 

^ASE  AND  RELEASE.     Tcnamt  may  be  made  by 

lease  and  release  .»  .  .34 

Lease,  release,  and  fine,  being  parts  of  the  same  assnr. 
ance  hj  tenant  in  tail  in  possession,  are  a  disconti- 
noance  •  •  »  •  •         205i 

LEGAL  ESTATE.     A n  entry  to  aToid  a  fine  is  necessg^ 

only  when'^^he  title  is  legal  •  249^ 

S(e  Recovery. 

LESSOR.     A  fine  by  a  lessor  will  not  bar  an  inierttsc  term 

mini  in  iCv^sce,  wUile  executory  •  .         '^9% 

LICENTU  CONCORDJNDL  Ofihelicen^concordandi  277 

LIFE.     A  fine  of  the  fee  by  a  tenant  for  life,  is  a  forfeiture  201  . 
Also  the  acceptance  of  such  a  fine  •  ib.^ 

Exceptions  .  .  •      '  •     ib. 

pill'crence  between  fines  an^recoTcries  •  20^ 

A  fine  by  tenant  for  life  of  an  equitable  estate,  i;  no 
'  forfeiture  .   '         *    .  .       ,  ib. 

A  fine  sur  concessit  may  be  lefled  for  life  •  21 J 

Tenant  for  life  may  gaiii  the  fee  by  non-claim        •      225. 

■  may  be  )>enefited  by  the  tine  of  a  remainder-? 
man  and  e  converso   '  .  .  228,2391 

his  fine  for  his  own  life  will  operate  as  a  conrey. 

ance  .  .  ".  .  30O, 

Tenant  for  life  in  remainder,  cannot  rev^t  the  freehold    ib^ 

■  in  possession  may  direst  •  .  ib. 
•  '•   "  may  declare  the  use  as  far  as  he  convoys               311 

LIFE  ESTATE,  distinguished  from  a  term  iif  A.  shall  so 

long  live  .  .  '  .  .45 

Varieties  of  .  .  .  .45 

Admis&ion  of  a  title  in  tenant  for  life,  rebut^  the  pr^ 
sumption  of  a  surrt;nder  •  •  84 

LIMITATION.  Statute  of  limitations  may  bar  imisfl  8 
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LIMITATION.    Issue  under  an  esiate-tail,   of  fhc  gift 

of  th(;  rrowu^  may  be  barred  by  noii-chiim  •    146 

Persons  labouring  under  a  disability,  roust  claim  within 
five  years  after  the  disability  is  remoTed  •         241 

— —  unless  there  are  several  disabilities  without  an  in- 
terval, and  then  ivithtn  five  years,  after  all  disable 
lities  are  removed  •  .  •       24| 

Successive  disabilities  in  the  ancestor  or  in  the  ances* 
tor  and  the  heir,  suspend  the  operation  of  the  doc* 
trine  of  nonlclaim  .  .  .  •  •       ib. 

A  fine  may  rnn  against  the  heir,  notwithstanding  the 
ancestor  died  under  a  disability  .  .  ib« 

The  statute  of  limitations  may  sometimes  operate  be* 
fore  the  fine  .  .  •  944 

An  entry  or  action  must  be  prosecuted  with  effect  or  a 
new  entry  made  or  action  brought  within  five  years     S17 

Some  fines,  as  the  fines  sun  eonuzunce  dr  droit  com^ 
ceo^  and  sur  ccnuzance  dc  droit  tantumy  will  pass 
tbeind^ritance  without  words  of  limitation         209,287 

Words  of  eipresfi  limitation  will  be  effectual  •        ib. 

■■  ■    "  are  necessary  in  are/tcfer,  and 

in  the  fine  vir  concesseruni  •  •         287 

A  limitation  to  two,  and  their  heirs  (except  in  gavel* 
kind  lands)  is  not  sanctioned  .  •      ib« 

LIMITATION  CONDITIONAL.  See  Recovery  2,0,10 

IrlMiTATlON"  COLLATERAL,  not  barredif  annexed  to 

the  estj^te  of  donor  of  intail  •  •  •17 

IjIEN.  Lien  of  a  judgment  is  extinguished  by  recovery  5 

LIVERY.  Essential  to  the  validity  of  feoffment  .  41 

MANOR.  A  recovery  of  a  manor  wiU  p^M  the  reversion  of 

lands,  in  lease  for  life  «  *  C5 

Escheated  lands  become  parcel  of  a  manor  •  66 

Will  of  a  manor,  will  include  escheated  lands  ib. 

Copyhohi  lands  purchased  by  the  lord,  become  paroci 
of  the  manor  •  ,  •  ^ib» 

T^ot  so  of  freehold  lands  »  .  ib* 

The  freehold  in  posse^sioi)  of  li^nds,  cannot  be  parcel 
of  the  reversion  of  a  manor  •  •  ib« 

Ditrcrence  betiirocn  a  recovery  of  the  manor,  and  of 
particular  tenenivnts,  parcel  of  the  manor,  as  to  the 
conpurreq^  of  tenants  for  life,  of  the  parttgular  te* 
nemcnts  •  •  •  •       7i 

On  the  dispensation  with  the  concurrence  of  persons 
having  fi-eehpld  of  parcels  of  a  m^nor,  when  the  re- 
'  ^OTcry  is  of  th^  nu^ior  ,  ,  167 

[o  2] 
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MANOR.  Where  there  are  two  manors  of  the  same  name, 
and  a  fine  is  levied  of  one  only,  the  certaintj  may 
be  made  out  bj  aTerment  •  •  271 

MAXIM  enforced^  rta/n'/a,  pta/ii/a  •  •    6S 

MERGER  of  ownership  under  estate  tail,  avoided  by  a 
»  recovery  •  •  •  •        9 

Also  by  fine  and  recovery  •  •     *  1  i 

A  demise  may  protect  against  the  consequences  of  mer- 
ger •  •  •     .  •  n 
Merger  may  be  the  cause  of  making  a  remote  estate  of 

freehold,  the  immediate  estate       *      •  •  48 

No  merger  when  several  estates  are  conveyed  by  this 

same  conveyance  •      •  •  .        107 

Reference  to  essay  oo  merger  «  •        108 

Contingent  remainders  are  destroyed  by  an  union  of 
estates,  though  that  union  does  not  produce  the  ef- 
fect of  merger  • .  •  •  115 
An  estate  in  remainder  may  become  an  estate  in  pos- 
session by  surrender,  merger,  or  disseisin  of  tenailt 
for  life                •                •                •                •       139 
Cautions  against  merger                •                 •  107 
There  may  be  a  union  of  estates  without  merger            31) 

MORTGAOKE.  If  the  freehold  isin  a  mor^^agee,  he  must 

join  ia  recovery  deed  •  •  M,lfiO 

Query.  If  the  same  rule  applies  to  the  mortgagee  of  an 
equitable  estate, when  an  equitable  recovery  is  suflfering  34 

A  fine  by  a  mortgagor  or  mortgagee,  will  aot  bar  the 
right  of  the  other  •  •  .        383 

NAMES.     By  what  names  parcels  may  be  comprised  in  a 

fine  •  •  .  •  370 

NONXLAIM  on  fines,  will  bar  remainder  •  .     ft 

Issue  ujider  an  estate  tail  of  the  gift  of  the  crown,  may 
be  barred  by  non.claim  •  .  .148 

Ta  ettect  a  l>ar  by  non-claim  on  a  fine,  there  mnst  be 
proclamations  •  .  •  314 

Five  year!  the  period  of  non-claim  •  •      331 

An  entry  or  claim  mnst  be  pursued  within  ^ne 
year  •  •  ,  •  333 

The  freehold  must  be  in  one  of  the  parties  to  the  fine, 
to  eHectimte  a  bar  by  non-clahn  .  •        333 

The  estate  must  be  devested,  or  a  fine  will  not  ope- 
rate as  a  bar  by  non-claim  •  .       '333 

A  fine  by  an  abator,  intruder,  or  disseisor,  may  operate 
by  noa-cl^m '  ,  \  *  334 
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NON-CLAIM.  A  mere  naked  possession  is  not  n  suffldent 

foundation  for  a  fine^  to  operate  by  non-claim      *     3i5 

Nor  is  the  estate  of  a  tenant  for  years  .  •  ib* 

Or  of  the  owner  of  any  other  chattel  interest        •      ib« 

Or  the  mere  receipt  of  rent  *  •  ib* ' 

A  subsequent  adverse  possession ,  will  not  support  a 
previous  fine'So  as  to  operate  by  non-claioi         .      9^ 

A  iine  by  tenant  in  tail  as  a  conreyance^  cannot  ope* 
rate  by  non-claim  •  •  •  •      ib« 

A  fine  by  disseisor  who  has  made  a  lefuie  for  life^  will 
operate  by  non-claim  »  •  ib« 

A  rent-charge,  an  interesse  termini  while  such,  a  con- 
dition as  such,  an  authority^  cannot  be  barred  by 
non.claim  on  a  fine  .  •  •  ^31 

A  fine  may  bar  any  right  or  title  of  entry  by  non- 
claim  •  .  »  •         234 
Who  may  not  be  barred  by  non-claim* 

The  king,  bishops^  ecclesiastical  corporations^  dggre- 
-gate  or  sole  •  .  .  233 

Heads  of  ecclesiastical  bodies  and  officers  ihtitled  to 
lands  in  right  of  their  office  for  life,  may  be  barred 
by  non-claim,  but  their  non-claim  will  not  affect 
their  successors  •  •  •         339 

A  vacant  ownership  cannot  be  barred  by  non-claim       239 

Non-claim  cannot  avail,  if  there  is  an  error  in  the  fine^ 
or  the  proclamations  •  *  •  248 

Entry,  &c  not  necessary  when  a  fine  is  void  .     249 

Non-claim  catinot  begin  to  run  against  an  infant,  a 
feme  covert^  nan  compos,  or  person  imprisoned        259 

IVhen  once  a  fine  begins  to  run,  it  continues  notwith- 
standing subsequent  disabilities, 

NON-TENURE  cannot  be  pleaded  by  a  party  to  a  reco- 
very, after  judgment  .  «  •  100 
Cannot  be  pleaded  by  the  heir,  when  the  ancestor  is 
.    aparty               •                .                •                *        ib4 
May  be  pleaded  by  issue  in  tail. 

NOTE  OF  FINE,  its  nature  .  .  290 

OCCUPANCY,  changed  by  statute            *            •  44 

Termor  might  become  freeholder  by  occupancy  4S 

Stranger  might  be  occupant            •          •       '  «         44 

Executors  and  administrators  made  occupants  ib« 

Query,  if  any  occupant  till  administration  •      ib« 
Estates  in  which  the  heirs  are  to  take  as  occupants,  are 

merely  of  freehold            .            »             •  .46 

OCCUPIEH.,  might  at  the  common  law  hare  been  occupant  44 
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OFFICE,   fine  of  .  .  .  ti70 

Non»c1aim  bars  only  the  ofiUcer  for  the  time  being  in- 
titled  to  lands  in  respect  of  an  office  for  fife  •    235 

OMISSION  of  the  name  of  grantor  in  grant,  not  material     181 
Nor  of  the  grantee  in  the  premises  if  he  is  named  in  the 
habendum  .  •  •  ib. 

OUSTER  of  tenant  is  proper  as  a  foundation  for  a  fine       226 

OUTLAWED  PERSONS.   Persons  outlawed  in  personal 

actions^  may  le?y  fines  •  •  •  257 

PALATINE.  Courts  of  Westminster  have  no  jurisdictien 

as  to  fines  over  lands  in  a  county  palatine         .  2}$ 

Of  fines  in  counties  palatine  •  •  268 

In  a  county  palatine,  fines  cannot  be  levied,  as  of  a 
preceding  term  (t;ed  quare)  •  276 

TARCEL  AND  PARCELS.     RcTersioB  of  lands  may 

be  parcel  of  manor  in  possession  •  *         65 

Escheated  lands  become  parcel  of  a  manor  •  66 

Copyhold  lands  purchased  by  the  lord)  become  parcel 

of  the  manor  •  •  •  ibu 

Not  so  of  freehold  lands  *  •  •      ib. 

The  freehold  in  possession  of  lands  cannot  be  parcel  of 

the  reversion  of  a  manor  .  .  65,66 

When  more  parcels  are  in  the  recovery  deed  than  in 

the  recovery,  the  freehold  remains  in  the  tenant        90 
Caution  for  restraining  their  extent  •  •       lOS 

ilules  to  be  observed  in  describing  parcels  in  recoverj 

deed  .  •  •  «  184 

Identity  of  parcels  to  be  shewn  •  »  18ft 

Description  of  parcels  .  •  ib. 

Parcels  must  be  inserted  in  recovery  deed  «         186 

Of  what  parcels  a  fine  may  be  levied  •  •    260 

By  what  names  •  •         •        •  270 

How  described  •  •  •  271 

•—  by  deed  of  uses  •  •  •       ib. 

A  fine  may  be  void  for  uncertainty  in  the  parceb  ib« 

When  there  were  fewer  acres  than  the  actual  admea- 
surement •  •  •  272 
Parcels  must  be  in  the  writ  •  •  .  274 
Of  the  parcels  in  the  concord  of  the  fine  «  284 
A  fine  cannot  be  duly  levied  of  parcels  not  in  the  writ  ib. 
The  parcels  may  be  distributed  by  the  concord  286 
Several  parties  may  join  their  parcels  in  the  same  fine 
if  they  are  nnder  a  given  value            •             •            .286 

PARENT,  as  such,  cannot  bar  the  issue  in  tail  by  fine        2M 

PARSON.    Abeyance  during  vacancy  •  .41 
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PARTIES  to  commoii  rccoreiy,  are  bonnd  by  estoppel  99 
RecoTery  good  between  them  though  no  good  tenant  102 
Parties  are  bound  by  a  fine,  though  the  freehold  is  in 

ncKhcr  party  .  •  •  259 

Of  the  parties  in  the  concord  of  a  fine,  and  rules  res- 
pecting them  •  •  •  283 

PARTICULAR  ESTATE.   A  man  cannot  make  a  grant, 

reserring  a  particular  estate  to  himself  •  211 

A  particular  estate  may  be  reserved  to  him  by  a  render 
on  his  line  •  .  •  ib. 

PAYMENT.  Merc  payment  of  rent,wili  not  divest  an  estate  230 

PERPETUITIES,  avoided  •  .  •  154 

PLAINTIFF  is  necessary  in  a  fine  .  .  274 

PLEA.     When  the  plea  of  paries  Jims  nihil  habuerutU 

may  be  used  •  •  •  223 

Observations  upon  the  plea  of  piirtes^  &c,  •        258 

A  previous  feoffment  obviates  the  plea  of  paries  Jinisy 
&c.  '.  ,  .  .  20 1« 

cannot  be  pleaded  by  the  bsue  in  tail  as  such        297 

■    '  ■  strangers  may  plead  it  •  •  •208 

POSSESSION.  See  Adverse. 

A  mere  naked  possession  is  not  a  sufficient  foundation 

for  a  fine  .  .  .  •  225 

The  possession  of  the  tenant  preserves  the  seisin  of 

those  in  remainder  or  reversion  .  •  225 

For  20  years  and  recovery  deed,  evidence  of  recovery    74 
After  death  of  tenant  for  life,  is  ground  for  presuming 

a  surrender  ...  84 

Presumption  of  good  tenant,  from  20  years  possession 

when  the  deeds  are  lost .  •  .  .85 

POSSIBILITY.  Tenant  in  tail  after,  &c.  cannot  bar  re- 

mainders  by  recovery  •  •  •  144 

He  is  merely  tenant  for  life  for  the  purposes  of  alienation    ib« 

POSTHUMOUS  CHILD.    Difference  between    descent 

and  purchase  as  to  a  posthumous  c^ild  .  45 

POUR  AUTRE  yiE.  No  actual  intaU  can  be  of  esUtei 

pour  autre  vie  •  .  .17 

Bargain  and  sale,  &c.  by  quasi  tenant  in  tall  will  bar 

the  issue  and  remainders  .  .  18 

Tenant  pour  autre  vie  may  make  a  good  tenant  43 

Occupancy  under  common  law,  altered  by  statnt*         44 
See  Occupancy. 

POWERS.    There  can  be  no  powers  in  a  mere  common 

law  conveyance  .  .  .  .211 

No  fine  is  necessary  when  a  woman  has  a  power  to  be 
'  f  «xercised,  notwithstanding  coverture  •  21 4 
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POWERS  yr^errad  hy  retaining  >  retwrioa  v     lOS 

Confirmed  by  declaration  of  usea  •  •  109 

PRACTICE*  Preference  to  be  giren  to  fine  or  recovery  15 
Mortgagee  of  freehold  must  join  in  legal  recoTery  •  25 
As  to  equitable  recoteries  •  .  •  ib* 

Obsenrations  on  a  recovery  good  between  the  parties, 

but  yoidffble  by  isiuC)  &c«  •  •  .89 

Cautions  in  making  tenant  *  •  •  104 

Cautions  for  restraining  the  extent  of  parcels  in  reco* 

Tery  deeds  .•  •  •  105 

Demise  to  prevent  forfeiture  •  •         HI 

Umitattons  to  protect  contingent  remainders  •  112 
Limitation  of  estate  of  freehold  to  protect  against  for* 

feiture  •  •  •  •        ib. 

ConTenience  of  full  declaration  of  intention  to  sufiRcr 

recovery .  •  .  .  151 

PRENDRE.    Fines  may  be  of  things  lying  in  prendre      270 

PRESUMPTION  of  resulting  use  in  a  fine,  is  rebutted 
by  a  recovery  afterwards  8uffered|  in  which  the  co^ 
nusee  is  named  tenant  .  .  35 

The  statute  of  14  Ceo.  II.  making  the  recovery  deed 
evidence  of  the  recovery,  applies  only  when  the  re« 
CO  very  cannot  be  found  •  .  •  76 

Circumstances  under  which  a  recovery  will  bepresnm*. 
ed,  viz.  possession  ;  entry  in  attorney's  books  77 

But  presumption  may  be  rebutted  .  •  ib. 

General  rules  •       ;    •  •  •  .    7S 

Power  to  suffer  recovery,  favours  the  presumption  of 
the  validity  of  the  recovery  .  .  .     ib. 

lie-conveyance  by  a  trustee,  may  be  presumed  to  sup. 
port  a  recovery  .  .  .  79 

Presumption  of  regularity  of  recovery  from  circum- 
stances .  •  •  •        ib. 

To  ground  a  presumption  there  must  be  facts  and  cir* 
cumstances  •  .  .  SI 

When  there  is  a  power  to  bar  by  recovery,  no  presump- 
tion is  too  large  in  favour  of  a  recovery  .  ib. 

Length  of  time  no  influence  by  way  of  presumption, 
unless  the  possession  is  adverse,  or  there  is  atleast  a 
possession  ,  .  .  .  82 

Reasons  against  the  presumption  of  a  surrender         •     84> 

Possession  after  death  of  tenant  for  life,  is  a  ground  for 
presuming  a  surrender  •  .  .  it. 

Acquiescence  affords  presumption  of  a  surrender      79,84 

Admission  of  a  title  in  tenant  for  life,  rebuts  the  pre- 
sumption of  a  surrender  .  •  ^  84 
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'PRESUMPTION.  Acceptance  of  lease  rebais  ilie  pr6Mimp. 

tion  of  a  surrender  •  •  •  84 

The  statute  law  makes  twenty  years'  possession  eti* 

dence  of  a  good  tenant  wh^i  the  deeds  are  lost  85 

Production  of  deeds  destroys  the  presumption  afforded 

under  the  statute  of  14  Geo.  II.  c.  20.  •         ib« 

Surrender  may  be  presumed  to  support  a  recoTery        16S 

PRIVIES  will  be  bound  b/a  fine^  although  the  freehold  is 

not  in  either  party  •  •  .    259 

PRIVITY  OF  ESTATE.  A  fine  may  operate,  in  con. 
firmation  of  the  title  of  those  who  are  .connected  in 
privity  of  estaft  •  .  •        ^26 

PREROGATIVE  crown.  See  Crown.  •  ig, 

PROCLAMATIONS.    A  fine,  with  proclamations,  which 

devests  an  estate,  must  be  avoided  by  actual  entry    207 

A  fine  without  proclamations,  is  no  bar  of  the  issue, 
&c.  or  of  strangers  by  non-claim  •        213,296 

Proclamations  recommended,  though  no  particular  oc- 
casion for  them  appears  •  .  21l( 

Tenant  in  tail  may  bar  his  issue,  and,  in  case  of  non« 
daim,  tiiose  in  reversion  or  remainder,  by  a  fine 
#        with  proclamations  .  •  .    218 

Where  there  are  no  prodamations,  no  entry  is  neces- 
sary to  avoid  the  fine  .  .  •  213 

An  estate-tail  although  in  reversion,  is  barred  by  a  fine 
with  proclamations  •  .  .218 

Error  in  a  fine,  will  vitiate  the  proclamations ;  but  er- 
ror iin  the  proclamations  will  not  vitiate  the  fine       24S 

No  prodamations  can  be  made  upon  fines  levied  in  a 
court  of  ancient  demesne  .  .  249 

■  mnst  be  proved  by  an  examined  copy        •      291 

The  two  objects  of  proclamations  are, 

Ist.  To  bar  the  issue :  2d.  to  gain  a  titie  by  non- 
claim  .  •  •  •        29S 

Proclamations  may  be  made  after  the  death  of  the  con- 
nusor  or  con  usee  »  •  .       298 

Proclamations  wheirmade,  have  relation  to  the  return  of 
the  writ  .  .  ...    296 

When  proclamations  are  made,  the  issue  are  bound  by 
relation  .  .  •  •       ib. 

Computation  of  non-claim  is  made  from  the  last 
proclamations,  except  the  fine  is  executory,or  there 
are  disabilities,  or  the  title  arises  under  a  remote 
estate*  .,  .  .  .  ib. 

PRODUCTION  of  deeds  destroys  the  presumption  of  a 
good  tenant  afforded  under  the  statute  of  14  Geo. 
II.  c.  30«  •  •  .  •  .Si 
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PROTECTION  of  issue  and  remainders  when  the  gift  is 

from  the  crown  for  services  performed         .  .IS 

Of  issue  and  remainders^whcn  a  woman  is  tenant  in  tail 
ex  pravisiane  viri  •  •  • 

■        a^inst  debts,  by  a  demise  •  »         ,12 

'     ■   Forfeiture  •        i.  •  .      ib. 

—  Judgments        *  .  •  .    ib. 

FURCIIASE.  Bj  the  purchase  of  copyhold  lands  by  the 
lord  of  a  manor,  the  copyhold  tenure  becomes 
parcel  of  the  manor  »  .  •    ($5 

Otherwise  of  freehold  lands  •  •lb. 

See  Usesw 

PURCHASER.  When  recoTcry  to  be  at  his  expence  IS 

Construction  of  instrument  ,  .  .39 

Cautions  in  accepting  a  title,  under  a  recovery  when 

the  recovery  deed^  arc  lost  •  .  85 

In  recovery  deeds  to  the  use  of  a  purchaser,  there  should 

be  the  grant  of  deeds  ••  •  186 

Observations  respecting  warranty  between  purchasers 

and  seHers  .  .  .  289 

King's  silver  should  be  paid  before  a  purchaser  pays 

his  money  «  .  «  ^5 

QUANTITIES  in  a  fine  .  .  271 

QUliJEN.  The  queen  (uot  being  regent)  may  levy  a  fine     250 

REBUTTER.  Presumption  of  recovery  may  be  rebutted 

by  evidence  .  •  .  77 

RECEIPT.  Receipt  of  rent,  will  not  devest  an  estate        230 
A  iine  by  a  stranger,  before  entry  or  receipt  of  rent, 

is  void  for  want  of  a  sufficient  seisin  .  2(JS 

There  may  be  a  seisin  without  receipt  of  rent  264 

RECITAL.  Its  influencein  an  act  of  parliament  •        64 

Form  of,  in  recovery,  deed  .  .  177 

The  creation  of  intail,   and  subsequent  facts,  making 

out  the  right  to  sutler  a  recovery,  should  be  shewn    ib. 
Objects  of  recital  in  recovery  deed  •  •  ib, 

RECOMPENCE.  A  consequence  of  vouchep  .  H8 

Is  material  as  against  issue,  and  the  cause  of  bar  118,U9 
Not  so  as  against  remdnder-men  .  .    118,134 

The  loss  determines  the  right  to  recompence  ,     121 

Lands  taken  as  a  recompence  for  estate-tail  will  be  in* 
^^^^^d  •  .  .  .  ib. 

Recompence  is  merely  nominal  .  .  |b. 

Considered  with  reference  to  two  Intails,  one  derived 
out  iof  the  othcx  .  ,  .  •      1  Jt 
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RECOMPENCE.  Of  (be  difficulty  of  applying  the  recom- 
pence  when  one  estate-tail  is  deri? ed  out  of  another^ . 
and    the  estates  are  in  distinct  persons,  -who  are 

"   jointly  Touched                .                .                •  128 

Issue  in  tail  intitled  to  recompence  6q  warranty  131 
Whether  several  issues  can  be  compensated  with  one 

recompence                ...  ib. 
.    When  a  stranger  is  Touched  jointly  with  tenant  in  tai], 

the  recompence  will  belong  wholly  to  the  intaii  135 

RE-CONYEYANCE.  A  re-conveyance  has  been  decreed 
in  equity  as  against  fiues  obtained  from  ideots^  and 
under  forged  deeds  •  •  .353 

RECOYERY,  extent  of  estate  gained  •  .     2 

Determinable  fee                •                .              •  ib. 

Defeasible  fee                •                •                •  ib. 

Expectant  estate               •                ;                •  ib. 

Vested  estate               •                •                «  ib. 

Executory  dcTise                •                .               •  2,3 

Rent                *                •                •                •  3 

Vested  remainder          •                .                «  1,4 

Contingent  remainder                  •                  *  4 

■    ■     by  assignee  of  intaU                  •                   «  lb. 

—- deter minfible  fee                    .                .          '  ib. 

Issue                ....  lb* 

Estoppel               •                •               •               •  ib. 

Dowress                •                ...                •  ib» 

Feme                .                •                •                •  ib. 
Operating  as  a  conTeyance            •            »            .6 

Operating  to  extinguish  a  rent                ..                .  ib. 

I    Judgment            •            •  ib. 

_ — M  ■                      Power                .                .  ib. 

— — ~ Error                 •                 .  ib. 

By  persons  having  contingent  interests,  executoiy  in* 

terests^  executory  devise,  contingent  remainders  S 

Single  voucher                ...  7 

Double               .                •                «                •  6 

Treble                .-               .                .                •  7 

Parts  of  recovery                .  .             •                .  8 

Recovery  deed,  preparatory  steps            .             •  ib. 

Common  assurance    -            •                •                •  ib. 
Real  action                ;                #                •                 •    ib; 

Springing,  and  fihifting  use                •                •  9 

Merger  avoided                •                •       -         •  ib. 

Distinguished  from  fines                 •                 •  13 

Advantage  of  recovery  in  evidence  of  title            •  14 

When  to  be  at  purchaser's  expence            •            •  15 
By  remote  rtmainder-man  in  tail               •               •    IG 
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RECOVERY.  Bj  prtor  tenant  in  tail  .  -         .        17 

Bj  teiMwt  pour  miUre  vie  •  •         •      ib. 

Joiotrafs   .  •  •  •  .19 

Will  bar  all  leases,  charges,  &c.  derived  oat  of  re« 

maiBder  after  tha  estata  tafl  •  •  21 

After  alienatioB  »  •  •  2S 

Equitable  recoveries  •      '  •  •       ib. 

Legal  aod  eqailaUe  frecbolder  .  %4tjUjW 

Cestui  que  tru$i  ,      -  •  •  37 

Legal  fee  and  equitable  intail  •  •  .28 

One  recovery  deed,  and  sereral  recoTeriei  •         St 

Declaratory  clause  in  recovery  deed  •  ib. 

When  tenant  is  made  by  persons  having  Tarying  shares    53 
Fine  in  vacation  as  of  a  preceding  term,  will  support  a 

recovery  in  that  term  •  64 

As  between  the  parties,  a  reeoTery  operates  as  a  con- 

Teyance,  though  no  goixi  tenant  to  the  writ  of  entry   72 
Recovery  deed  evidence  of  recovery  after  twenty 

years'  possession  •  *  .75 

Power  to  softer  a  recovery  favours  the  presumption  of 

the  validity  of  the  recovery  .  .  .78 

Recovery  without  a  good  tenant  is  voidable  only  85 

■    *  good  against  the  party  •  .    86,102 

'■■■     operates  as  a  conveyance  against  tenant  in 

fee  and  also  in  tail  •  .88 

Recovery  vrithout  a  good  tenant  is  voidable  by  issue 

and  remainder-men        •  .  .  •       ibu 

Freehold  in  twa  jointly,  and  recovery  against  one         ib. 
Remains  in  force  till  avoided  .  •  100 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  .  .  120 
Recovery  may  be  good  as  a  conveyance  or  release, 

though  ineffectual  against  issue,  &c.        .         .  ib. 

*»  ■  may  also  be  good  as  a  conveyance,  though  it  has 
the  double  effect  of  barring  estatcs-tail  and  giving 
rccompencc  against  the  issue  ...  ib. 

With  single,  double,  and  treble  voucher  •  122 

With  double  voucher  •  .  •     125 

Several  estates-tail,  &c.  in  the  same  person  barred  by 

one  recovery  .  .  •  137 

Who  may,  and  may  not  suffer  recovery  •  138 

The  privilege  of  suffering  recovery  is  personal  139 

Assignee  of  tenant  in  tail  cannot  suffer  a  recovery  ib. 

By  remainder-man   bars  only  his  estate-tail,  and  the 

expectant  cstiites  .  .  .  141 

Prior  estate  not  affected  by  recovery  .  ib. 

Charges  affecting  estate-tail,  not  barred  by  recovery    ill. 
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UBCO  VERT  cannot  be  suffered  by  tena4t  in  taQ  nfter  pot. 

sibUity  .  .  144 

Nor  by^ten^nt  In  tail  of  the  gift  of  the  crown  for^  &c.     ib. 
Restraints  on  recorerj  l^  statute  la«^  ib» 

C^iMDOt  be  fulsred  by  wohmb  tenant  in  tail,  ex  prov* 

virij  except  with  coo  ciirreace  of,  &c.  •  14ff 

Made  of  s«§eriBg  CttstOBMuy  recoveries  154 

Legal  aad  equitable  recpy^py  %  •  16  (S 

For  Tarious  other  points  connected  with  recoreries^ 

see  the  different  headj»,  also  the  table  of  contents.. 
A  recovery  by  a  tenant  in  tail  although  he  is  barred  by 

noB-chum  on  a  fine^will,  with  the  concurrence  of  the 

person  who  has  the  freehold,  bar  all  remainders  over  243 

1LE.ENTRV.     When  and  wheie  a  clauMs  of  re-entry  is 

allowed  in  fines  •  •  •        289 

RELATION  applied  to  recoyeries  by  persons  haTing  V^ 

rying  shares  •  •  «  53 

A  £ne  has  relation  to  the  return  of  the  writ  •      203 

Statute  may  be  avoided  by  relation  of  fine  •        394 

To  gain  a  title  by  non-claim  the  fine  should  be  levied 

as  of  a  term  after  the  feoffment  •         295 

The  proclamations  when  made,  have  relation,  as  to  the 

issue  in  tail,  to  the  return  of  the  writ  .  29(1 

Subsequebt  proclamations  operate  by  relation  to  the  fine  ib, 
When  the  proclamations  are  madoi  the  issue  are  bound 

by  relation     ,  •  •  •  ib* 

Whether  a  will  is  revoked  by  the  relation  of  a  fine      294 
|t,EL£ASE.    There  must  be  an  estate  to  be  enlarged  41 

Distinction  between  recoveries  to  operate  ais  convey* 

ance,  release,  estoppel,  bar  .  •  120 

Right  of  action  may  be  extinguished  by  release  20tf 

A  fine  by  estoppel  opera:  es  as  a  release  •  20S 

A  fine  by  a  person  having  a  right  of  action,  a  title 

of  entry,  or  a  contingent  interest,  will  operate  as  a 

release  or  extinguishment  .  .261 

/L  release  by  an  heir  apparent,  by  deed,  will  not  bar 

him  •  .  •  •  301 

A  fine  by  such  heir,  will  bar  him  •  ib, 

REMAINDER  in  things  ifefiouo  .  •  .     3,4 

Rent  ,  ,  ,  •  ib. 

Vested.  •  «  .  .1,4 

A  recovery  by  a  person  having  a  contingent  interest,  will 

not  bar  issue,  &c.  •  •  ,0 

Estoppels  •  ,  .  ,5 

^Qn-daloi  •      .        «  t  «       8 
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REMAINDER.  LimiUtion  .  .  b 

Recovery  bj  remote  remainder-man  in  tail)  bars  all  tub- 
fleqnent  remainders  •  •  .16 

Will  pass  hj  graiit  .  •  .41 

The  case  of  cross-remainders  distinguished  from  per* 
song  having  shares  subject  to  variation  .  5S 

Remainder  in  tail  after  an  estate  of  freehold  noV  bar* 
red  by  recovery,  against  the  tenant,  as  tenant  to  the 
writ  •  •  »  *     55,1U 

Remainder-men  not  bound  by  recovery  of  prior  teoant 
in  tail,  without  a  good  tenant  <tf  the  freehold         86,8S 

Necessity  of  retaining  reversion  to  preserve  contin« 
gent  remainders  •  •  .114 

Contingent  remainders  destroyed  by  an  union  of  es« 
tat^  though  that  union  does  not  produce  the  effect 
of  merger  •  .  •  115 

Ho  forfeiture  or  destruction  of  contingent  remainders 
when  equitable  •  •  1 17 

Remainders  not  barred  by  recovery  without  voucher     IIS 

Remainders  barred  without  regard  to  recompence        134 

An  estate  in  remainder  may  become  an  estate  in  pos- 
session by  surrender,  merger,  or  disseisin  of  tenant 
for  life  •  •  .  •        139 

A  recovery  by  remainder^man  bars  only  the  estate-tail 
and  expectant  estates  .  •  .  141 

Remainders  under  gift  in  tail  by  the  crown  for  ser- 
vices, protected  from  bar  •  '  •  ,     145 

See  Crown. 

Caution  against  destruction  of  contingent  remainders   t€7 

Remainder  may  paas  by  bargain  and  sale  not  enrolled, 
as  a  grant  •  •  ,  180 

A  fine  sur  conuzanoe  de  droit  come  ceo^  &c.  may  be  le- 
vied of  an  estate  in  remainder  ' .  .  203 

A  remainder  is  changed  into  a  right  of  action  by  dis- 
continuance .  •  .  205 

Tenant  in  tail  of  a  vested  estate  in  remainder,  may 
bar  it  by  a  fine  with  proclamations  •  218 

Continuance  of  sebin  in  a  particular  tenant  preserves 
the  seisin  of  those  in  remainder  .  22$ 

Tenant  for  life  may  be  benefited  by  tl^e  fine  of  a  re- 
mainder-man,  and  e  eonverso  ib« 

Tenant  for  life  in  remainder^  cannot  divest  the  free, 
hold  .  .  .  .  300 

REMA1NDER.MAN.    A  fine  levied  by  a  remainder-man 

will  be  a  bar  to  strangers  •  .  •     251^ 

A  remainder-man  may  declare  the  use,  as  far  as  he  con- 
▼e^t  f  •  .  ,  3H 
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BENE WATj.     ConYeniencc  of  rcversiooary  leases  bj  waj 

of  interesse  termini  •  •  •73 

RENT,  recoTery  of  •  •  •  •  3 

Kxtinguishiuent  by  recovery  «  •  •         5 

RecoTery  of  land  will  not  bar  an  iatail  of  rent  issiuagout 

'  of  it  •  •  •  •  S 

REMITTER.  To  old  intaU  .  •  .        T 

Of  remainder.man,  &c.  •  •  .IS 

REMOTE  INTEREST.  A  remote  interest  is  not  barred 
till  non-claim  for  five  years  after  it  confers  a  right 
to  the  possession,  &c.  &c«  .  •  ,  333 

A  remote  estate  may  be  saved  from  noa-claim^  though 
a  more  immediate  estate  is  barred  «  340 

RENDER.  Fines  may  be  levied  of  things  lying  in  render  370 
If  the  wife  is  to  render  by  fine,  the  husband  should  be 

a  party  •  •  •  •     384 

Persons  not  named  in  the  writ,  may  take  by  iray  of 

remainder,  on  the  render  of  a  fine  •  ib« 

Rent  may  be  rendered  out  of  lands,  granted  by  fine  385 
The  render  may  be  of  a  particular  estate,  but  cannot 

be  of  a  larger  estate  than  is  granted  •  ib* 

Clauses  of  condition,  and  re-entry  allowed  in  readers  389 
Uses  may  be  declared  on  the  render  of  a  fine  310 

No  resulting  uses  on  the  render  of  a  fine  •  318 

RENT.  Mere  receipt  of  rent  is  no  foundation  for  a  fine  3^ 

Acceptance  of  rent  may  bind  the  issue             •  333 

May  prevent  the  possession  being  adrerse            •  lb. 

Fines  m^y  be  levied  of  rents                •                •  309 

Rent  may  be  rendered  out  of  lands,  granted  by  fine  285 

R£NT*CHARGE.  A  rent-charge  cannot  be  barred  by 

non-claim  on  a  fine  •  •  •331 

RESULTING  USE.  A  use  resulting  under  a  fine  is  chang* 
ed  from  an  estate-tail  into  a  fee-simple,  if  there  is  a 
discontinuance,  and  if  there  is  no  discontinuance, 
then  into  k  determinable  fee  •  •        308«4 

No  resulting  use,  if  the  fine  creates  a  particular  estate    303 

When  uses  are  declared  of  part  only  of  an  estate^ 
they  will  result  for  the  residue  •  •  394 

Use  results  for  want  of  a  declaration,  or  if  it  is  limit- 
ed in  contingency  to  the  former  owner^  pro  interesse 
tuo  ^  .  •  «     313,316 

No  cesulting  uses  on  the  render  in  a  fine  •  lb. 

Resulting  use  on  a  fine  descends  as  the  estate  would 
have  done  •  •  •  304,313 

So  if  the  use  is  expressly  declared  •  318 

RETRAXIT.  Retrstxit  of  a  viit,  puts  an  end  to  it  37S 


«%  INDEX, 

RETURN.  The  writmn^tlieretniMble  on  9^  Hesjurtikm  37$ 
Till  the  return  of  the  writ,  a  fine  is  not  complete  29 1 

Death  of  parties  before  the  return  of  the  writ^  aroids 

the  fioe  .  •  .  •        ib. 

The  writ  may  be  returnable^  as  of  a  preceding  or  snU- 

sequent  term        .        •  •  •  292 

Death  in  vacation,  will  not  ritiate  a  fine,  so  as  the  retom 

is  of  a  preceding  term,  and  the  king's  silver  paid       295 

Fine  relates  to  the  return  of  the  writ  •  ib« 

» 

JIEYERSAL.  Reversid  of  fine  for  error  will  not  vitiate  a 
recovery  suffer^  in  the  mean  time,  on  a  tenant  made 
by  the  fine  .  •  •  37 

To  reverse  a  fine  for  infancy,  the  infancy  must  be  re. 
corded  during  the  minority  «  •        251 

REVERSION.   Advantages  of  barring  the  reversion  in  fee 

by  recovery  ...  9 

Recovery  of  manor  will  pass  the  reversion  of  lands  ia 

lease  for  life  •  •  ,  65 

Reversioner  in  fee  bound  by  his  recovery  •  88 

A  reversion  remains  in  tenant  for  life,  who  creates  aii 

estate  for  joint  lives  •  •  '  •  108 

Necessity  of  retaining  reversion  to  preserve  contingent 

remainders  •  •  •  114 

May  pass  b^  bargun  and  sale  Tvithout  inrollment,  as 

a  grant  •  •  •       .         •      180 

Clause  of  reversion  to  be  inserted  in  recovery  deeds  180 
A  fine  sur  conusance  de  droit  come  ceoy  &c.  proper 

to  be  levied  of  an  estate  in  reversion        •  •      20^ 

Tenant  in  tail  of  a  vested  estate  in  reversion,  or  re* 

mainder,  may  bar  it  by  a  fine  with  proclamations      21 1 

REVERSIONER.  A  fine  levied  by  a  reversioner,  wiU  bar 

strangers  •  .  .  .  259 

has  a  seisin  sufiicient  to  support  a  fine  26S 

When  received  on  default,  may  levy  a  fine,  though  no 
party  to  the  writ  of  covenant  •  •  284 

REVOCATION.  Whether  ^  wiU  is  revoked  by  relation 

ofa^no  ,  .  •  .        294 

RIGHT.  Recovery  against  a  person  who  has  a  right, 

extinguishes  the  right  •  •  «  95 

A  fine  may  be  an  estoppel,  on  the  right  of  an  heir        301 
A  person  who  has  a  right  and  joins  with  one  who  has 
an  estate  cannot  declare  the  use  •  •  313 

SAVING.  When  and  where  allowed  on  fines  .  289 

SEISIN.  The  seisin  is  drawn  out  of  the  person  namefl  as 
tenant  by  a  recovery,  though  defective  for  viant  of 
»^ood  tenant  ,  *        ^  ,  ,      100,17 
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SEISIN.  Necessity  of  selsia  in  demandant  •  149 

The  return  of  the  writ  of  seisin,  should  be  shewn  in 

the  abstra5;t  .  •  •  150 

Seisin  must  Redelivered,  that  uses  may  arise  .        176 

And  must  be  delivered  to  demandant  or  his  heirs  ib. 

Uses  cannot  be  larger  than  the  seisin  which  is  con. 

vcyed  •  .  .  .188 

Seisin  transferred  by  fine  •  .  .  403 

A  mere  instantaneous  seisin,  will  not  be  a  sufficient 

freehold  for  levying  a  line  .  .  225 

An  entry  by  tenant  for  life  will  restore  the  seisin  of 

those  in  remainder  .  .  ,      227 

Continuance  of  seisin  in  a  particular  tenant  preserves 

the  seisin  of.thosc  in  remainder,  against  the  opera. 

tion  of  a  fine  .  .  •  228 

Seisin  should  be  restored  before  a  fine  is  Icfied,  to 

operate  as  a  conreyance  .  .  .  .     261 

There  is  not  a  sufhcieut  seisin  before  entry  or  receipt 

of  rent,  to  support  a  fine  to  operate  by  non-claim  263 
There  may  be  a  seisin  without  receipt  of,  rent  264 

No  uses  can  be  declared  of  a  fine  that  does  not  pass 

a  seisin  .  .  .  .      310 

SEPARATE  ESTATE.  A  wife  havmg  a  separate  estate, 

may  make  tenant  of  an  equitable  freehold  34 

^  The  separate  estate  of  a  married  woman  may  be  con^^ 

Tcyed  without  fine  .  .  215 

SETTLEMENT  by  tenant  in  tail,  is  confirmed  by  a  sub- 
sequent rec;0Tery,  suffered  by  him  .  22 
The  coucurrence  of  the  freeholder,  under  the  same  set- 
tlement, is  not  absolutely  necessary  to  the  validity 
of  a  recovery                 ...               70 

SEVERANCE.  Meaii^  by  which  lands  may  be  severed 

from  a  manor  «  •  •  65,65 

Joint-tenancy  may  be  severed  by  fine  .  264 

A  joint-tenancy  is  notscYcrci  by  a  fine  for  years         306 

SHARES.  Sole  tenant  .'               .                .'          fil 

Tenant  in  dommon  .             •            .            60,51,52 

Joint- ten  ant  .                •                •               50,51 

Varying  shares  .                »                •                52 

See  the  several  heads  ' 

SHIFTING  USE.  Clause  for  determining  the  interest  of 

the  tenant  in  a  recovery  deed  •  •  90 

STATUTE.  The  Hen  of  a  statute  may  be  avoided  by  the 

relation  of  a  fine  *  ;  •        294 

STATUTES. 
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54  and  35  Hen.  VII  I.  c.  26.  s.  40.  •  •  268 
37  Hen,  VIII.  c.  19.                •               .                .      ib. 

2  and  3  Edw.  VI.  28.  .  .  •    ib. 

43  Eliz.  c.  15.  •        '        .  •  lb. 

5  Eliz.  c.  27.  •  •  •  .  ib. 
1  Anne,  c.  8.  8.  5.                 .                 .                 •       275 

52  Geo.  II.  c.  14.  .  .  .         276 

Ibid.  8. 2.  *  •  •  .       ib. 

STRANGERS.  Gift  to  a  woman  in  special  tail  by  a  stran. 

ger,  imposes  no  restraint  or  alienation  .  20 

At  tbe  common  law  he  might  have  been  an  occupant      44 
When  Touched  jointly  with  tenant  in  tail,  the  recom. 

pence  will  belong  to  the'it^tail  .  135 

Strangers  may  take  adrantage  of  estoppels  •        208 

A  right  of  entry  may  be  extinguished  by  a  ikie  to  a 

stranger  ....     209 

Tenants  for  life,  and  remainder-men  are  not  strangers 

to  each  other  .  •  .  .  227 

A  fine  by  a  stranger,  passes  no  estate  .  259 

*  may  operate  as  an  estoppel  ib. 

A  stranger  to  the  writ  cannot  be  a  party  to  the  fine      284 
Exceptions  •  .  •  .     ib. 

— •  may  take,by  way  of  remaiudrr  on  a  render  in  a  fine    ib. 
-■■     not  bound  by  fines  without  proclamations  296 

A  stranger  who  joins  in  a  fine  cannot  declare  the  use    313 
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SUCCEf>SOR.  Tbo   successor  of  a  bishop,   &c.  may  be 
barred  by  non-claim  on  a  fine,  unless  be  aToid  it 
within  five  ycai-s  .  .  .        235 

An  officer  for  life  is  not  bound  by  the  non-claim  of  his 
predecessor  •  •  .  23G 

SUNDAY.    A  fine  on  a  dies  non  juridicus  or  Sunday^  is 

erroneous  •  .  •  •         275* 

SURRENDbjR.  None  necessary  of  leases  for  lives  at  rents 

to  make  tenant  to  the  writ  of  entry  .,  65 

Otherwise  of  estates  of  tenants  for   life   under  settle* 

ment^  or  of  tenants  by  curtesy  or  in  dower  69 

Snrrender  may  be  presumed  from  collateral  evidence       77 
A  conditional    surrender  has  been  presumed  after 

forty  yenrs  •  •  •  .  83 

Reasons  agairst  the  presumption  of  a  surrender  83 

Possession  after  death  of  tenant  for  life  is  ground  for 

presuming  a  surrender  •  •  84 

Acquiescence  affords  presumption  of  a  surrender  ib« 

Admission  of  a  title,  in  tenant  for  life^  rebuts  the  pre- 
sumption of  a  surrender  •  .       '       84 
An  estate  in  remainder,  may  become  an  estate  in  pos* 

session,  by  surrender,  &c.  •  •  48,139 

Surrender  presumed  •  •  •      .       •      163 

SURVIVOR.  An  interest  limited  to  the  survivor  of  two 

persons,  cannot  be  transferred  by  fine  .  209 

Of  fines  levied  by  two,   when  an  estate  is  limited  to 
them,  and  the  survivor  and  his  heirs  .  309 

SUSPENSION.  The  remedy  may  be  suspended  because 

the  head  of  an  eccicsiastical  body  is  barred  ^•'^5 

TAIL.  Estoppels  •  •  .5,6 

In  one  person  .  •  .  6 

In  ditlerent  persons  •  •  .  •  7 

Derivative  .  .  •         *  •  6 

Executory  devise,  springing  use  •  •        .      9 

Conveyance  by  tenant  in  tail,  has  the  same  operation 

against  him  as  a  conveyance  by  tenant  in  fee  has 

against  that  tenant  .  •  •  93 

Tenant  in  tail  personally  bound  by  all  acts,  which  are 

binding  on  tenant  in  fee  -  •  •         101 

Eotatc-tail  not  barred  without  voucher  •  '  1  Id 

Lands  taken  on  voucher,  as  a  recompence  for  tail  will 

be  in  tailed  .  •  •  IdL 

Estate-tall  in  possession   may  be  barred  by  recovery 

with  single  Toucher  .  •  12% 

No  estate-tail  which  is  devested  or  discontinued  wil|  be 

barred  by  a  recovery  with  single  voucher  •        1)9 

C»2] 
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TAIL.  Joint  voucher  of  tail  and  stranger,  will  bar  intail  128 
>Vhen  stranger  is  Touched  jointly  mth  tenant  in  tail, 

theretompence  will  belong  to  the  intail             .  135 

TENANT,  who  .  .  .  .    30 

Practice                  .                  .                  .                  .  ib. 

Tm  o  persons                  .                  .                  .  ib. 

Two  perMJiis  named  in  a  deed  and  one  in  recovery  31 

\Vi(  ho  at  conveyance                  .                  .                  .  ib. 

w 

Lnnda  inditiercutjurbdictlons  •  .33 

U&68                 •                 •                  •                  •  ib. 

hy  what  means  the  tenant  may  be  made       '       .  34 

No  iine  necessary  on  account  of  coverture             .  ib. 

liusband  may  convey  the   freehold             •              •  ib. 
J /xcept  an  equitable  freehold  in  the  wife  as  a  separate 

estate                  .                  •                  .                  .  ib. 
%Vhen  thefeu3e  has  aseparatefestaie,  she  may  make  te- 
nant               •                 .                .                •  ib. 
Siitiicient  at  common  law  that  there  was  a  tenant  be. 

fore  the  writ  of  sum.  acL  war.             .             .  37 
Difference    between  a   fculiment    and  fine  in  mak. 

iug  tenant                 .                 •                 •  .  ib. 
Reversal  of  fine  for  error  will   not  vitiate  a  recovery 
.suffered  iu  the  mean  time,  on  a  tenant  made  by  the 

fine                •                 .                 •                .  ib. 
General  rule                 .                  .                 .               39,40 

Necessity  of  having  the  freehold  during  the  term  41 
AVho  shall  be  sufficient  tenant  to  the  writ  in  point  of 

estate                 .                 .                  .                  .  42 

Not  a  person  who  has  a  chattel  interest             .  43 

Must  have  the  immediate  freehold             •             ,  48 
Sole  tenant  to  writ                 .                 .                 .50 

Joint- tenant                .                 .                 •  ib. 

Te^iants  in  common    '             •                 .                 •  ib. 

By  entierties*                 :              .                  .                  .  ib. 

Observatious  on  the  same             .             .             .  51 
Joint- tenants,  and  tenants  in  common^  cannot  convey 

more  than  their  aliquot  parts             .             •  50 
AVhen  the  writ  is  against  joint-tenant  as  sole  tenant, 

the  recovery  will  be  good  only  for  a  moiety  51 
The  recovery  will  be   good  though  one  person  is  te- 
nant, and  several  are  named  tenants             .  ib. 
lOarh  of  several  tenants  amst  be  namecl  as  tenant,  or 

convev  to  a  person  to  be  named                  .  ib. 

i> a ture  o 1 1 iiiant  made  by  pcri»ons  having  varying  shares  5'i 

By  liuslMiid                  ,                  .     .             .                  .  bV 

JU'covery   ogainst  tenant  iu  tail  as  tenant   bars  no 

oibcr  e:  ute  than  the  one  of  which  ho  is  actually  seised  5  5 
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TENANT.    By  trustee  .  .  .68 

Cannot  be  made  by  termor  without  feottraept  .     ib. 

Freehold  is  gained  by  feottnicnt  of  termor         i  59 

.At  what  time  tenant  must  haTC  bad  the  freehold      61,102 
At  the  common  law  .  .      ,       .  .61 

Sufficient  that  the  tenant  has  the  freehold  at  any  time 

within  the  term  .  .  .  ib. 

Even  after  judgment  .  •  .  .6^ 

May  be  made  by  fine  in  vacation  .  •  64 

Cases  in  which  the  actual  freehold  may  be   hi   stfme 
other  person  than -the  tenant,  and  yet  the  recovery 
X*    be  good  .  .  .  66 

Tenants  by^  curtesy  and  in  dower  must  join  .        69 

As  between  the  parties  a  recovery  operates  as  a  con- 
veyance, though  no  good  tenant  to  the  writ  of  en« 
try  ....  7ft 

Statutable  regulations  respecting  recovery  deed        :      74 
Presumption  made  by  statute  of  14  Geo.  li  c.  20«  85 

Application  of  that  statute  considered  «  ib. 

Recovery  without  a  good  tenant  is  voidable  only     86,102 
Tenant  in  fee  and  his  heirs,  bound  by  recovery,  though 

no  good  tenant  •  .  .86 

Issue  and  remainder.men  not  bound  by  recovery  with« 

ont  a  tenant  of  the  freehold  .  .  86,88 

When  tenant  in  a  former  recovery,  should  join  in  a 

second  recovery  deed,  and  when  not  ucccssary  90 

Disseisee  named  as  tenant  •  ,  99 

Cautions  in  making  tenant  .  .  .         104 

Tenant  may  be  made  by  fine,  feoffment,  lease  and  re- 
lease, or  any  other  conveyance  .  .         161 
May  be  made  by  fine  without  any  use  declared      .     16^ 
No  conveyance  necessary  whei\  the   m  rit  is  brought 

against  the  person  in  whom  the  freehold  Is  vested       ib« 
Presumption  of  surrender  .  .  ,         163 

All  should  join  in  conveyance  when  it  is  doubtful  yi 

whom  the  freehold  is  vested  ^  .  165 

Observations  on  recovery  deed  as  to  tenant  .         172 

May  ha?e  freehold  under  » conveyance  o.r  under  a 

declaration  of  uses  .  ,  .173 

Who  should  be  named  tenant  ,  .  174 

Of  naming  two  persons  «  .  .  ib. 

When  several  recoveries  in  different  counties  ib. 

The  want  of  execution  of  recovery  deed  by  the  tenant     * 

is  not  material  .  .  .     *      175 

Execution  draws  seisin  o^it  of  ttinant  .  .  ^-  ib. 

The   possession  of  the  teiunt  ib  the  seisin  of  those  in 
f<^iain,der  orr«versiun  .  .  92^ 
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TENANTS  IN  COMMON.    A  recorcry  hy  one,  good 

oq]  J  for  a  share  •  .  •  •        14S 

May  be  jointly  or  separately  Touched  •  168 

.  The.fifne  of  a  tenant  in  copimon,  good  only  for  his  share^ 

unless  he -disseise  his  compaoion  •  904 

SeTeral  tenants  in  common  may  join  in  the  same  fine  SSG 
A  tenant  in  common  may  declare  the  use,  as  far  a^  he 

conveys  .  •311 

If  one  of  two  tenants  in  common,  levies  a  fine,  he  c^iq. 

not  declare  the  use  of  more  than  ins  own  moiety         312 

TENANT  IN  TAIL.     A  recoTcry  by  tenant  in  ta*.;:"  ' 
though  heis  barred  by  non.claim^upon  a  fine^will  bar 
remainders,  &c.  •  •  ,        242 

A  tenant  in  tail  may  declare  the  use  as  far  as  he  con- 
veys  •  •  .  .  311 

See  Issue,  Fines,  Recovery,  &c. 

TERMOR  cannot  make  tenant  to  writ  of  entry  •        59 

Without  a  feolTment                 .         '       .  •        ib* 

A  termor  for  years  has  no  seisin  to  support  a  fine  22S 

-*—  will  be  bound  by  his  fine  as  an  estoppel  260 

'         may  extinguish  his  interest  by  a  fine             •  ib» 

TERM  OF  YEARS  is  a  chattel,  and  not  a  freehold,  in. 

terest  •  .  .43 

TERM.     Necessity  of  tenants  hafing  freehold  during  the 

term  •  «  •  •41 

Sufficient  that  the  tenant  has  the  freehold  at  any  time 
within  the  term  .  .  .61 

Recurery-d^'ed  should  be  dated  within  the  term      62,164 

Fine  In  Tacation  as  of  a  preceding  term  wilf  support  a 
recovery  iu  that  term  •  64 

When  the  freehold  is  conreyed  hy  a  deed  dated  after 
the  term  in  which  the  recovery  is  snficred,  the  free* 
hold  is  Supposed  to  remain  in  the  grantee  .  103 

State  of  title  when  a  recovery  deed  is  dated  after  the  v 
term  •  •  •  .  ib« 

TIME.  Length  of  time  his  no  influence  by  way  of  pre* 
sumption,  unless  the  possession  is  adverse,  or  there 
is  at  least  possession  •  •  •   82 

TITLE.  W  hoever  takes  under  a  joint  conveyance  for  the 
several  lives  of  tenant  for  life  and  intail,  hoi  A  nn* 
dcr  their  several  titles  •  •  lOS 

'  The  title  should  be  investigated  before  a  recovery  is 
suflcred  •  •  .  .167 

TREASON.     The  issue  of  a  person  attainted  of  treason, 

cannot  sutler  a  recovery  .  •  •       130 
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TRUST.     Intail  of  the  trust  of  copyholds,  cannot  be  bar- 
red without  observing  the  customary  mode  .    155 
f^  on  a  use  is  a  trust                 •                 .             173,191 
A^es  of  trust-estates  must  be  avoided  by  bill  in  equity, 
t  unlcs&jfche  legal  effect  shall  be  avoided  by  the  action 
^^^  or  entry  of  the  trustee                 .      *           .  •   248 
^  a  trust  affect  the  land  and  not  the  person,  the  reme- 
dy, is  by  action  or  4>ntry,  in  the  name  of  the  trus« 
tee  of  recovery,  by  cestui  que  trust              •  ib» 
Operation  of  fine  by  cestui  que  trust               •               262 
Cestui  que  trust  should  otake  a  feoffment,    before  he 

levies  a  fine  as  a  legal  bar  by  non-claim  •  ib. 

See  Equitable  Recoveries. 

TRUSTEE  having  the  legal  freehold  must  join  in  making 

^  tenant  to  the  writ  of  entry  in  a  legal  recovery     24,165 
Trustee  of  the  fi^  may  be  barred  as  to  an  equitable  re- 
mainder in  him  by  the  recovery  of  a  prior  tenant  in 
tail  in  equity  .  •  •  24 

Joining  in  recovery  deed  with  cestui  que  trust  26 

Has  only  an  ofEce  •  •  •   ^  28 

Whether  he  may  safely  join  in  making  tenant  in  a  re- 
covery .  •  .  .58 
Reconveyance  by  him  may  be  presumed  to  support  a 
recovery  in  those  instances  in  which  it  js  reasonable 
to  suppose  he  had  conveyed             .             •  70 
To  prevent  forfeiture 'there  should  be  a  demise  to  a 

trustee  .  .  .Ill 

A  fine  levied  by  a  trustee  will  not  bar  the  cestui  que 

trust  •  •  •  283 

An  infant  being  a  trustee,  may  be  allowed  to  levy  a 
fine  .  •  •  .  251 

UNCERTAINTY.  A  fine  may  be  void  for  uncertainty  in 

the  parcels  .  .  •  •  271 

UNION.  There  may  be  a  union  of  estates  without  merger  312 

USES.  Fine  will  be  presumed  to  be  to  the  use  of  the  con- 
nusee  if  he  is  afterwards,  notwithstanding  an  inter- 
val of  many  years,  nay^  tenant  in  a  recovery,  and 
no  use  is  declared  in  the  mean  time  .  •     36 

No  uses  can  be  declared  of  the  estate  of  a  bargainee 
in  a  bargain  and  sale  inrolled  •  •40 

But  uses  of  a  recovery  may  be  declared  in  a  deed  of 
bargain  and  sale  .  *  •  40,88,191 

Aad  uses  may  be  declared  of  a  bargain  and  sale  that 
p<isses  a  common  law  seisin  .  •  •  .40 

Danger  of  different  uses  deters  a  purchaser  from  accept- 
iiig  a  title  dcpendiug  on  the  recovery  w.ien  tlie 
deeis  are  lost  •  •  •  85 


99S  INDEX. 

USES  may  arise  or  result  on    a  reeorerj,   Ihougb  no 

good  tenant  •  .  98,100 

Whether  uses  can  arise  on  a  recovery  when  the  deed  is 
dated  after  the  term  .  * .  ^it     ^^^ 

IVhen  the, fee  is  to  be  settled  and  the  tenant  is  m««>        jm^ 
by  a  particular  estate  .  ^  .  -^^dqT 

Vouchee  may  declare  uses  of  his  estate  on  a  recorery 
as  a  couTcyance  by  him  .  •  .105 

Form  of  uses  when  the  tenant  is  made  by  a  contey. 
ance  for  joint-lives  .  109,  and  (appendix.) 

Mode  of  declaring  the  uses  when  the  object  is  to  pre- 
vent merger  and  also  to  settle,  Sec.  .  .114 

iNo  use  can  arise  on  a  recovery  till  seisin  is  delivered  to 
the  demandant  .  .  .149^ 

Future  use  Hiough  devisable  cannot  be  granted        •       ib. 

A  future  use  is  devisable  while  in  its  fiduciary  state        ib. 

The  uses  of  a  recovery  should  be  declared  rather  than 
be  sufirere<l  to  result,  or  depend  on  averment  161 

A  tenant  may  be  made  by  fine,  without  declaring  uses  16% 

No  use  can  arise  without  a  seisin  •  •  173 

Who  may  have  thp  usp  .  .  ,  ib. 

In  a  lease  for  a  year  a  rent  wHl  raise  an  use  «        1 80 

Uses  cannot  be  larger  than  the  seisin  .  188 

Use  to  tenant  in  recovery  deed,  implied  from  the  in- 
tention .  .  .  .       ib. 

If  tenant  is  to  have  the  freehold  by  a  declaration  of  use, 
a  use  must  be  declared  .         .  .189 

Of  conveyances  admitting  of  uses  .  .  [b. 

bargain  and  sale  docs  not  admit  of  a  use  on  the  seisin 
of  the  bargainee  under  the  statute         ,  .  ib. 

Uses  on  uses  .  ,  •       .  191 

Uses  may  bo  declared  of  a  seisin  passing  by  fine  St 03     • 

The  use  re.<uiting  under  a  fine  of  a  tenant  in  tail,  is 
changed  from  an  estate-tail  into  a  fee.simpleif  there 
is  a  discontinuance:  if  no  discontinuance,  into  a  de- 
terminable fee  .  .       '  .         203-1 

No  use  will  result  if  the  fine  creates  a  particular  estate  20;j 

Jf  uses  are  declared  of  part  pf  the  estate  only,  they 
will  result  for  thftrebidue     .        ,  .  .       204 

The  descent  of  a  resulting  use,  is  guided  by  the  old  seisin  ib. 

In  a  tine  sur  pan  I  el  rvnder^  the  con  usee  in  tke  ren- 
der takes  by  the  common  law,  and  the  descent  is 
changed  .  .  .  .211 

yeothnent  and  re- enfeoffment  superseded  l>y  limita- 
tions to  uses  "     .  .  .  ib. 

Uses  iray  be  declared  oi  the  render  in  a  fine  sur  grant 
et  render  .      .  .  .  211,310 

May  bp  declaieJoneveryfiru:  which  transfeis^ii estate  :ilO 


1 


INDEX.  ^^S 

VS£S«  Tlierc  cannot  be  a  declaration  of  uses  without  a  seisin  ib. 
Uses  may  be  declared  by  tenant  for  life,  in  tail,  a  re- 
mainder-man, joint^tenanty  tenant  in  common,  co- 
parcener .  •  •  .311 
By  several  persons  having  distinct  estates  .  312 
By  husband  and  wife  .  .  313 
Not    by  a  stranger  who  levies  a  fine  jointly  with  a 

person  who  is  seised  •  •  ib. 

^or  by  a  person  who  has  a  right,   and  levies  a  fine 

jointly  with  a  person  who  has  an  estate  .  ib» 

For  want  of  a  declaration,  or  if  the  use  is  limited  in 
contingency, the  use  results  to  the  former  owner  pra 
interesse  suo  •  .  •       313,318 

A  declaration  of  uses  may  be  by  husband  and  wife      314 
Of  agreement  and  disagreement  by  them  ib. 

No  use  will  result  on  the  fine  sur  grant  et  render      316 
The  resulting  use  on  a  fine  will  descend  as  the  estate 

was  descendible  .  •  '  •  •        318 

So  also  if  the  use  is  expressly  declared  •  .    ib. 

Of  the  difierence  between  deeds  to  lead,  and  deeds  to 
declare,  the  uses  of  a  fine  .  .  •        ib. 

VACATION.     Fine  may  be  levied  in  vacation  •  9 

A  recovery  cannot  be  sufiered  in  vacation  ib. 

A  fine  in  vacation,  of-  a  preceding  term,  will  support 

a  recovery  in  that  term  .        •  •  64 

The  writ  may  be  sued  in  vacation  .  •       '  275 

A  fine  cannot  be  levied  as  of  a  preceding  sessions,  &c. 

in  Wales  or  the  counties  palatine  •  275,276 

In  the  counties  palatine,  I  am  informed  the  fine  may 

on  a  special  order  be  levied  as  of  a  preceding  session. 

VACANT  OWNERSHIP.    When  the  ownership  is  va- 
cant, it  cannot  be  barred  by  non-claim  .  238 

VARYING  SHARES  .  .  .  52 

Fi£.     Sec  Pour  mitre  vie. 

VOID  AND  VOIDABLE.     Recovery  without  a  good 

tenant  is  Toidabie  only  .  ,  •  86 

Observations  on  a  recovery  good  between  the  parties, 

but  voidable  by  issue,  &c.  .  .  .89 

Observations  to  shew   that  voidable  recoveries  may 

operate  as  conveyances  •  .  .       fl;?,f)4 

A  recovery  remains  in  force  till  avoided  .  !()(; 

The  recovery  being  void  and  the  conveyance  making 

the  tenant  good,  the  tofiant  retains  the  freehold  \(Y1 

'  Recovery  voidable  \Uien  the  deed  i^dated  after  tlicti^rm  lU^I 
Uses  declared  on  a  fine  by  hiij:band  artd  Mife   will  be 

void  as  far  as  they  disagree  in  declaring  the  uhcs  "1 1 
Jiiies  between  pirsons  not  proper  particb,  are  voidable  i:tiS 
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VOUCHER  A^D  VOUCHEE.  Of  single  rouchcr  76,n8,lM 
Of  double  Toucher  •  •  •       ib#    ib. 

Of  treble  .  •  •  ib.    ib. 

Of  several  tails,  and  one  voacher  .  .  7 

Vouchee  may  declare  uses  of  his  estate  on  a  rccoTcrj,  ^ 

as  a  conveyance  by  him  •  .  *         105 

Nature  and  use  of  voucher  •  .  .^118 

Essential  to  bar  tail  and  remainders  ,  .        ib. 

Voucher  not  material  in  recoveries  as  conveyances^  or 

by  estoppel  .  •  •  .     ^  ^  ^ 

Effect  of  a  recovery  with  single  voucher  •  1 W 

No  estate-tail  which  is  divested  or  discontinued  will  be 

barred  by  a  recovery  with  single  voucher  123 

An  aliened  tail,  will  not  be  barred  by  single  voucher  ib. 
Preference  due  to  recoveries  with  double  voucher  ib. 
Effect  of  double  voucher  in  barring  in  tails  •  ib. 

Of  Youcl^er  as  applied  to  husband  and  wife  •         124 

A  remainder  in  husband  is  not  barred  as  to  issue  by 

a  recovery  with  single  voucher  •  •  ib. 

Recoveries  with  double  voucher  .  .  135 

Vouchee  comes  in  of  all  estates^  &c.  which  he  has  or 

ever  had  •  .  •  - 126,135 

Recoveries  with  treble  Toucbcr  •  .127 

Case  fn  which  they  are  supposed  to  be  necessary  •  ib. 
Observations  in  support  of  treble  voucher  •  ib. 

Order  of  voucher  .  •  .  ib. 

Whether  two  estates-tail,  one  derived  out  of  the 

other,  may  be  barred  by  joint  voticher  .         12S 

Joint. voucher  of  tail  and  stranger  will  bar  intail  ib. 

A  treble  voucher  cannot  be  requisite  in  any  case,  ex. 

cept  of  an  estate-tail  derived  out  of  an  ei»tate.tail      136 
Vouchee  generally  joins   in    conveyance   to  tenant    . 

though  not  always  necessary  .  166,168 

Should  join  in  declaration  of  uses  when  he  rets^ns 

a  seibin  •  •  •  .      168 

Tenants  in  coparcenary,  &c.  may  be  jointly  touched  168 
Vouchers  of  tMo persons  having  distinct estates-tall  in 

distinct  lands  .  •  •  170 

Of  joint  voucher  of  tenants  in  cotnmon,  &c.  •        ib. 

Estate  may  pass  fr(/m  vouchee  •  •  187 

The  vouchee  may  be  conusor  in  a  fine,   though  no 

party  to  the  writ  "...       284 

WALES.     Fines  may  be  levied  in  Wales  .  268 

in  Wales  Hnes  cannot  be  levied  as  of  a  preceding  scs- 
sions  (*c<iflM«rf  the  practice)  •  .     276 

WARRANTY*     Voucher  is  a  consequence  of  warranty    118 
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Page 
WARRANTY.  No  estate  can  be  barred  by  fine  or  warranty 

unless  it  isdiscon tinned  orilevcsted  •  .       230 

A  fine  is  good  with  or  without  warranty  •  289 

Forms  of  warranty  .  •  •  •      ib« 

Rules  respecting  warranty  •  •  •  ib. 

Agreement  of  parties  should  limit  the  extent  of  war* 

ranty  •  •  •  .  •  fb« 

A  feme  covert  may  be  made  liable  to  action  by  a  war- 
ranty in  a  fine  •  •  •lb* 
"Warranty  should  be  conformable  to  the  granl  U»« 
■                to  two  and  their  heirs,  ought  not  to  be  al- 
lowed except  as  in  fines  of  gavelkind  lands        •       $90 

WESTMINSTER.HALL.  Of  fines  of  lands  in  anUent  de. 

mesne  and  of  copyhold  lands  •  .159 

Of  recovery  of  copyhold  lands  «  •       160 

WILL  of  a  manor  will  include  lands  subsequently  et« 

cheated  .  •  •  .08 

Is  revoked  by  a  recovery,  although  there  is  no  tenant     98 
>Vhether  a  will  is  revoked  by  the  relation  of  a  fine        294 

WRIT.    A  recovery  deed  will  be  sufficient^  though  dated 

after  writ  of  seisin  •  •  74 

WRITS.    On  what  writs  fines  may  be  levied  .  268 

A  writ  is  the  necessary  foundation  for  a  fine :  the  re- 
quisites are,  a  plaintiff,  deforceant,  parcels,  return^ 
teste  .  •  •  «  274 

Writ  does  not  determine  by  the  death  of  the  king        275 
Acknowledgment  of  a  fine  may  be  before  the  writ  is 

sued  out  •  •  •  •      ib, 

IVrit  may  be  returnable  as  of  a  preceding  term  or  a 

subsequent  term  '  .     *       .  .  275,291 

A  stranger  to  the  writ  cannot  be  a  party  to  the  fine     284 
Eiceptions  .  •  .  •     ib. 

Fines  not  warranted  by  the  writ  are  voidable  •     ib. 

Gives  the  court  jurisdiction  of  the  parcels  contained  in 

it  .  •••&»• 

Till  the  return  of  the  writ  a  fine  is  not  complete  291 

TEARS.    A  fine  mr  concessit  may  be  levied  for  years         21 3 
Tenant  for  years  cannot  devest  an  estate  by  the  mere 
operation  of  a  fine  and  the  plea  ot  partes^  &c.  is  an 
answer  to  such  fine  •  •  .  301 
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In  Six  verif  large  Royal  Sco.  Volumes  compleie^Price  7L^$,bds^ 

BARTON'S    ELEMENTS  OF  THE  SCIENCE   OF 

CONVEYANCING. 

To  which  are  prefixed,  an  £s«ay  on  the  Rise  and  Progress,  and  on 
rts Study  aad  Practice.  Including  a  Coune  of  Reading,  and  List  of 
Books ;  comprising  all  that  is  to  he  met  with  in  the  Statutes,  Reports* 
and  other  le^al  Repertories,  on  the  various  Branches  of  Conveyancingr 
under  tlie  following  Heads,  viz. 

THE  PiaST  V0L17XE  CONTAIIfB 

The  Study  and  Practice,  Ways 

The  Laws  respecting  Offices 

Land  Dignities 

Advowsons  Franchises 

Tithes  Rents 

Commons  Annuities,  8tc, 

THC   SECOND    YOLUME    CONTAINS 

Bstates  in  Fee-Simple  Dower 

Fee  Tail  Jointure 

For  Life  Term  for  Years 

Curtesy 

TRE   THIRD    VOLUME    CONTAINS 

Copyholds  Remainders  and  ReversioDft 

Customary  Estates  Joint-tenancy 

Conditions  Coparcenary,  &c. 
Mortgages 

THE   VOUBTH   TOLVME   CONTAINS 

Uses  and  Tnists  Release 

Agreements  Confirmation 

Deeds  Assignment 

Fcofiment  Defeazance 

Oift  Covenant  to  stand  seised 

Grant  Bargain  and  Sale 

Kzchaoge  Lease  and  Release 

Partition  Declaration  of  Uses,  &c» 

THE    FlPyn    V0LX7ME    CONTAINS 

Appointments  Devise 

Revocations  Descent 

Fines  Tahle  of  Consanguinity 

Recoveries  Tahle  of  Descent 

Surrender 

THE   SIXTH   VOLUME    CONTAINS 

Addenda  of  Cases  And  a  copious  Index  to  the  principal 

Names  of  Cases  tited  in  the         Matters 
Work 


EQUITY  DIGEST, 

In  Two  trry  Urge  Roj^l  Octavo  Folumct,  very  elosefy  printed^  cm^ 
plete^  with  the  Reperlorium,  Price  2/.  2».  in  Boar  it. 

Dedicated  (by  permiiMon)  to  Ac  Right  Honoufable  Chaelei  Abbott, 
Speaker  of  the  Hooourable  House  of  Coromoiu, 

AN  ANALYTICAL  DIGESTED  INDEX 

Of  "all  the  adjudged  Caaet  in  Crancert,  £xciibqo£b,  and  in  Par- 
UAWBWT,  being  the  SulMtance  of  more  than  wveiity  Vdnmes  of  ILe« 
ports  down  to  the  Eight  Volume  of  Vbset,  jun.  arraoged  in  Aiphabeti<« 
cal  Order,  so  as  distinctlj  to  shew  the  various  Points  therein  adjudged. 
Fhmi  the  earliest  Period  to  the  present  Thne.  Upon  a  Plan  anat<* 
tempted  by  any  oHier  Digest  now  in  Print,  wiHi  a  Repeitorium  of  the 
CitfQidoably  and  systeoiatically  arranged. 

hr  BICHABD  WBALLET  BBIDOMJSy  ESQ. 

TIdi  Work  wUl  hefotmi  U  eonUdn  the  Caoeo  tmthefbUeming  Reports^iz, 

Ambler  Hardies 

Anstruther  Keylinge 

'  Atkyns  Levinz 

Barnardiston  Modem  Rep.  m  Ch* 

Brown's  Pari.  Cases  Mosely 

Brown's  Ch.  Cases  Nelson  - 

Bunbury  Parker 

Garey  Peere  Williams 

Cases  temp.  Hardwicke  Pollezfen 

Cases  temp.  King,  C.  Precedents  in  Chancery 

Cases  tenip.  TalM>t,  C-  Reports  m  Chancery 

Cases  in  Cuancery  Reports,  temp.  Finch  C. 

Coles*  Pari.  Cases  Salkeld 

Coniyn's  Reports  Select  Cases  in  Chanceiy  . 

Dickens  Shower's  Pari.  Cases 

Equity  Cases  abridged  Skinner 

Fitzgibbon  Strange 

Fortescue  Toth3 

Forest  Ventri 

Freeman  Vernon 
Gilbert's  Chancery  Reports     Vesey 
Gilbert's  Exchequer  Reports   Vesey,  jun. 

Besides  many  Cases  from  the  Common  Law  Reporters,  under  the  Titles 

DevisCy  EttatCf    Legacy ^    Tithes,  and  /TiV/f,  and  many  others  as 

Occasion  has  required  from  the  Reporters  before  the  Restoration. 

And  as  it  has  been  a  general  Complaint  that  all  Digests  and  Indexes 

hilh^o  published  are  not  rendered  sufficiently  useful  by  reason  that 

the  Subject  Matter  of  them  is  not  systematically  arranged,  and  is  not 

divided  into  a  sufficient  Number  of  Titles  and  Sections;  this  D^gert 

will  be  found  to  embrace  903  prmcipa!  HeaiM  or  TUlet^  diridcd  Into 

679  SecUoTUy  with  349  SuMivinons  of  those  Sections,  851  General  Rc'^ 

fertnce%  from  inferior  Titles  and  toother  Cases,  8161  piadta,  each 
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phcilum^  comprehending  in  many  instances,  the  material  Cases  upon 
any  synonymous  decided  Point,  after  the  manner  of  Mr.  Coxe*s  elabo- 
rate and  judicious  Mode  of  collecting  Authorities  in  his  much-approved 
Editioaof  jPf^re  fVmiams*s  Reports.  ^ 


SWINBURNE  ON  WILLS. 
In  Three  Vols.  8vo.  Price  1/.   lls.Gd.  in  Boards, 

A  TREATISE  OF  TESTAMENTS  AND  LAST  WILLS. 

IN    SEVEN    PARTS. 

1.  What  a  Testament  and  Last  Will  is.  2.  What  Persoas  may  make 
a  Testament.  9.  Describing  what  things  may  be  disposed  of  by  Will. 
4.  In  what  Manner  Testaments  and  hist  Wills  are  to  be  mftde.  5. 
What  Person  may  be  executor,  or  is  capable  of  a  Legacy,  6.  The 
Office  of  an  Bxecator.  7.  Shewing  by  what  Means  Wills  become 
▼Old. 

BY  HENRY  SWINBURNE, 

tOMSTUIB  JVDOE  OP  THE  PRER06ATITB  COURT  OP  TOKKb 

The  Seventh  Edition ;  with  the  valuable  Annotations  illnstrative  of 
the  Subject  to  the  present  Time,  By  the  late  Johw  Joseph  Powbll* 
Esq.  Barrisler  at  Law,  Author  of  the  Law  of  Mortgages,  &G.  Pre- 
paid for  the  Press  by  James  Wake,  Esq.  Barrister  at  Law. 


In  Octavo,  Price  5s.  in  Boards, 
AN  EPITOME  OF  THE  PRACTICE 

OF  THE  EQUITY  SIDE  OF  THE  COURT  OF  EXCHEQUER. 

Comprehendmg  all  the  Material  Authorities  upon  Points  of  Piac* 
tice,  from  the  commencement  of  the  Suit  to  the  Decree.    By  the  late 

SAMUEL  TURNER,  Solicitor. 


In  Octavo,  Price  6s.  in  Boards, 
AN  HISTORICAL  TREATISE  OF  A  SUIT  IN 

EQUITY, 

In  which  is  attempted  a  scientific  Deduction  of  the  Proceedings  used 
in  the  Equity  Sides  of  the  Courts  of  Chancery  and  Etecheqveh,  from 
the  Commencement  of  the  Suit,  to  the  Decree  and  Appeal. 

nr  CRJHLES  BARTOS,  Esq. 
Of  the  Inner  Temple,  Barrister  at  Law. 


POWELL'S  CONVEYANCING. 

In  SLv  Vols.  Octavo^  Price  3/.  39.  in  Boards. 
ORIGINAL  PRECEDENTS  IN   CONVEYANCLNG, 

Selected  from  the  Manuscript  CoIIeclioa  of  the  late 

JOHN  JOSEPH  POIVELL^  Esq. 

Author  of  the  Law  bf  Mortga«^cs,  Willi,  &c.  Kevited  and  corrected  : 

wiJh  Notes  and  Remarks,  explanatory  of  the  Nature  and  Efficacy  of 

the  several  Awurahces,  &c.  contained  in  the  Collection  Br  Charles 

Barton,  Esq.    Author  of  the  Elements  of  Conveyaodog. 


In  Royal  Octavo^  Price  IQs,  in  Boards, 
DUKE'S  LAW  OF  CHARITABLE  USES, 

WITH  THE  LEARNED    READINGS  OF  SIR  FRANCIS  MOORE, 

Printed  from  his  own  Manuscript,  to  which  is  now  added,  the  Law 
of  Mortmain,  as  established  by  the  Stat.  9  Geo.  II.  c.  66.  The  whole 
continued  to  the  present  time 

BY  R.  W.  BRIDGMAJV'^  Esj. 


In  Txoo  Volumes,  Octavo,  Price  1/.  Is^  in  Boards, 
A  TREATISE  OF  EQUITY." 

THE  THIRD  EDITION  WITH  ADDITIONS, 
nr  JOHX  FOJVBLJJVQUE,  Esq.  BARRISTER  AT  LAW. 


In  Two  Volumes  Octavo,  Price  1 8^*  in  Boards, 
THE  PRESENT  PRACTICE  AND  COSTS 

IN  THE  HIGH  COURT  OF  CUANCERy ; 

With  pmcticul  Directionj  and  Remarlu  for  the  Guidance  of  the  Solicitor  in  thft 
conJuctiag  of  a  Cause,  from  the  Commencement  t'>  its  C  osc.  And  also  in 
eon  dueling  other  Proceedings  in  Matters  under  the  Jurisdiction  of  the  Court, 
or  of  the  I/>rd  Chancellor ;  in  which  the  Practice  of  the  Court  (and  particu- 
laiiy  bcjfore  the  Master)  is  fully  explaincjd,  in  a  Manner  entirely  new  j  with  an 
Appendix,  containing  a  \-Tduable  Collection  of  modern  Preoedents,  in  necessary 
IJsv  iurliig  ths  Progress  of  a  Cause. 

BY  ?.  TURNER,  Solicitor. 
Tair J  Edition ;  considerably  cnlar  red  and  Im  ^roved, 
BYROBFRT  HINDE  VENABLES,  Esq. 
Of  the  Six  Ocrks'  Office. 

In  Octavo,  Pare  /.  Price  Qs,  in  Boards, 
AN  ABRIDGMENT  OF  THE  L.MV  OF  NISI  PRIUSw 
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